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THE FOLLOWING ARE THE SUBJECTS OF THE CHAPTERS: 


I. INrRODUCTORY.—Legal Relations of the Wires to 
the Highways.—Public and Private Rights. 

II. BY WHAT AUTHORITY the Street may be Used for 
Klectric Wires.—The EXTENT OF LEGISLATIVE CONTROL 
over Streets, and the Limits of MUNICIPAL AUTHORITY. 

Ill. MUNICIPAL CONTROL.—Grants made Subject to 
CONSENT OF LOCAL AUTHORITIES.—HOW THAT CONSENT 
may be Given, and what, if any, CONDITIONS may be 
Imposed. 

IV. MUNICIPAL CONTROL.—POLICE REGULATIONS. — 
Extent and Scope of Police Powers.—License Fees.— 
Regulations of FARES, TOLLS, etc. 

Vv. POLES AND WIRES as an OBSTRUCTION to the 
Highway.—How far they are Justified by a GRANT OF 
PERMISSION. 

VI. UNDERGROUND WIRES.—Power to Compel Wires 
to be Put Underground.—Right of the Companies to In- 
sist on Putting their Wires Underground. 

VII. RIGHTS OF THE OWNERS OF ABUTTING LANDS 
with Reference to the Use of the Streets for Electric 
Wires. 

VILL. RIGHTS OF THE ABUTTING OWNER with Respect 
to the TELEGRAPH AND TELEPHONE. 

IX. RIGHTS OF ABUTTING OWNERS with Respect to 
ELECTRIC LIGHT WIRES for Publie Lighting, and for 





LIGHTING OF PRIVATE HOUSES.—Poles and Wires and 
Underground Cables. 

X. RIGHTS OF ABUTTING OWNERS with Respect to the 
ELECTRIC RAILWAY.—Oomparison with other Railways 
in the Streets.—Cases on the Rights of Abutting Owners 
with Respect to STEAM RAILROADS, HORSE RAILROADS, 
CABLE ROADS and STEAM DUMMY ROADS.—PRINCIPLE 
GOVERNING all These.—Application of it to the ELEc- 
TRIC RAILWAY. 

XI, CONDEMNATION OF PRIVATE RIGHTS FOR LINES OF 
ELECTRIC WIRES.—If Private Rights are Affected, or 
Consent is Required by Statute, Condemnation is Nec- 
essary.—Requirements of Petition to Condemn. 

XII. TELEGRAPHS ON Post ROADS.—Right of all Tele- 
graph Companies to Use Post Reads of the United 
States, 

XIII. TELEGRAPH LINES ALONG RAILROADS.—Exclu- 
sive Privileges.—Use of Right-of-Way.—Compensation 
to Abutting Owner for New Use, ete, 

XIV. CONFLICT BETWEEN THE TELEPHONE COMPA- 
NIES and the ELECTsIC LIGHT and ELECTRIC RAILWAY 
COMPANIES. - Interference with Telephone Service. 

XV. NEGLIGENT CONSTRUCTION. — INJURIES FROM 
UNAUTHORIZED OR DEFECTIVE POLES AND WIRES. — 
WIRES HANGING TOO LOW.—DANGEROUS CURRENTS, etc. 


The discussion includes the RIGHTS OF THE PUBLIC and OWNERS OF ABUTTING LAND with respect 
to the OCCUPATION OF CITY STREETS AND COUNTRY ROADS for the TELEGRAPH and TELEPHONE LINES, 
ELECTRIC LIGHT WIRES, and the OVERHEAD WIRES of the ELECTRIC RAILWAY; also the rights of 
TELEGRAPH COMPANIES under the ACT OF CONGRESS and at COMMON LAW TO STRETCH THEIR WIRES 


ALONG THE RAILROADS. 


The author discusses the underlying principles, and also gives a full account 


of all the cases (some of which have never been reported) bearing directly upon the subject of electric 


wires in the streets. 
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ST. LOUIS, MO., SEPTEMBER 2, 1892. 


Within the past week the death of Mr. 
William L. Murfree, a former editor of this 
JouRNAL, occurred at his old home in Mur- 
freesboro, Tennessee, to which place he 
had retired some years ago. Mr. Mur- 
free’s services in connection with this publi- 
cation extended through a period of three 


years, during which time he edited the Jour- 


NAL with satisfaction both to the publisher 
and its readers. He was not only well versed 


in the law, but was a man of considerable 


literary accomplishments, and was the au- 
thor of several legal text works of recognized 
authority. Withal he was a rare specimen of 
one of nature’s gentlemen, and those who 
were associated with him will long remember 
his kindly disposition and his upright life. 





A Colorado subscriber calls our attention 
to the fact that the case of Wyatt v. Larimer, 
upon which we commented in a recent issue, 
was not decided by the supreme court of 
that State, but by the court of appeals. The 
decision in that case, it appears, is subject 
to review by the supreme court of the State, 
and is at present pending in that court. 
The case attempts to reverse some of the 
well-settled decisions of the State of Colo- 
rado upon water rights, and is liable to be 
modified or reversed in the supreme court. 


_> 


It would be well for the Supreme Court of 
Missouri to take an early occasion to declare 
what the law of that State is, regarding the 
question as to who are to be considered as 
‘*fellow-servants in the same common em- 
ployment”’ within the rule exempting the 
master from liability for injuries caused by 
the negligence of a co-servant. Judge Gantt, 
in the Parker case, reported in full on page 
187 of this issue, by way of answer to the re- 
quest of counsel that the court lay down some 
definite principle or rule by which employers 
could govern themselves, says that ‘‘after a 
careful examination of this. subject, in its 
varied aspects, we think the attempt would 

Vor. 35—No. 10. 





be futile and unsatisfactory.’’ So far as a 
general statement of the law, outside of the 
record under consideration, is concerned, 
this position is undoubtedly correct. Noone 
has yet been able to state a rule of law upon 
that subject which is susceptible of  satis- 
factory application to every particular state of 
facts. But, unfortunately for the practitioner, 
the decisions of the Missouri court in the 
various cases which have come before it, 
involving the determination of the question 
as to fellow-service, have been so inharmonious 
and conflicting that it is almost.impossible to 
determine what the law is on any given state 
of facts. Even the members of the court, as 
is shown by the dissenting opinions in the 
-arker case, differ as to the scope and effect 
of the earlier rulings of the court; and of the 
sases lately decided involving this question, 
some are in apparent irreconcilable conflict. 
An interesting review of these decisions by 
amember of the Kansas City bar will be 
found on page 191 of this issue. The reader 
will find there ample ground for the belief 
that the Missouri law of fellow-servants needs 
to be reconstructed. 
ne enn victniicsiceapiiine 

The late English case of Brown vy. Foot, 
decided by the Queen’s Bench Division, is a 
reminder that there are offenses of which a 
defendant may be guilty without actual 
knowledge or intent on his part, and even 
without participation. In the case mentioned, 
the servant of a milk dealer, employed by his 
master to sell milk, adulterated it with water. 
There was no evidence that the defendant 
was himself cognizant that there had been any 
adulteration of the milk before the sale of 
the adulterated milk took place. On the con- 
trary, there was evidence of written orders re- 
quiring the men to be careful about the purity 
of the milk, and certain procedure was re- 
quired to be gone through with in order that 
there might be no tampering with the 
milk. The servant himself confessed 
that he had adulterated the milk be- 
fore selling it. On the trial, the master 
was convicted as the seller of adulter- 
ated milk, under the act of 1875, and on ap- 
peal to the Queen’s Bench, this conviction 
was held right, whether the master did or did 
not connive at the offense. Mr. Justice 
Hawkins decided that connivance was im- 
material, and the mere actual sale of the 
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milk is that which creates what it is difficult 
to call an offense. He held that it was not 


necessary to prove any connivance or any 
knowledge of the adulteration, and that the 
master was liable, though he were utterly un- 
acquainted with the fact of the adulteration. 
The milk was sold by his authority; it was 
sold as milk which he, the master, was deliv- 
ering through the hands of his agent to the 
purchaser, and in the view of the court he 
was responsible in the penalty which was im- 
posed upon him for the sale of such adulter- 
ated milk. 

There have been cases in this country 
where it has been held that the plea that the 
accused did not know that provisions were 
adulterated, is no defense. Under the penal 
code of the State of New York (and this may 
be true in some other of the States) there must 
be evidence of intent or knowledge, which per- 
haps may be inferred from the circum- 
stances, or may be presumed, from the fact 
that the milk or other food is adulterated, 
unless such knowledge or intent is negatived 
by proof to the contrary. 





PARTNERSHIP—WHAT ConsTITUTES —SHAR- 
ING OF Prorits.—It is often a nice question 
to determine whether a given state of facts 
constitutes a partnership in law as between 
several persons (see article in 52 Cent. L. J. 
268, on Sharing of Profits as a Test of Part- 
nership), and the mere sharing of profits is not 
always a true test of partnership, as is 
shown by the case of Meehan y. Valentine, 
recently decided by the Supreme Court of the 
United States. It was there determined that 
the mere loaning of money to a_partner- 
ship for a definite period, under an agreement 
that the debtor shall receive interest and also 
one-tenth of the excess in yearly profits over 
$10,000, which agreement is renewed for 
several successive years, does not make the 
lender liable as a partner. Mr. Justice Gray 
says: 

Some of the principles applicable to the question of 
the liability of a partner to third persons were stated 
by Chief Justice Marshall in a general way, as follows: 
“The power of an agent is limited by the authority 
given him; and, if he transcends that authority, the 
act cannot affect his principal; he acts no longer as an 
agent. The same principle applies to partners. One 
binds the others so far only as he is the agent of the 
others.”” “Aman who shares in the profit, although 








his name may not be in the firm, is responsible for all 
its debts.” “Stipulations [restricting the powers of 
partners] may bind the partners, but ought not to af- 
fect those to whom they are unknown, and who trust 
to the general and well-established commercial law.” 
Winship v. Bank, 5 Pet. 529, 561, 562. And the chief 
justice referred to Waugh v. Carver, 2 H. Bl. 235; Ex 
parte Hamper, 17 Ves. 408, 412; and Gow, Partn. 17. 

How far sharing in the profits of a partnership shall 
make one liable asa partner has been a subject of 
much judicial discussion, and the various definitions 
have been approximate rather than exhaustive. 

The rule formerly laid down, and long acted on as 
established, was that a man who received a certain 
share of the profits as profits, with a lien on the whole 
profits as security for his share, was liable as a part- 
ner for the debts of the partnership, even if it had 
been stipulated between him and his copartners that 
he should not be so liable; but that merely receiving 
compensation for labor or services, estimated by a 
certain proportion of the profits, did not render one 
liable asa partner. Story, Partn. ch.4;3 Kent, Comm. 
25, note, 32 34; Ex parte Hamper, above cited; Pott 
vy. Eyton, 3 C. B. 32, 40; Bostwick v. Champion, 11 
Wend. 571, 18 Wend. 175, 184, 185; Burekle 
v. Eckart, 1 Denio, 337, and 3 N. Y. = 182; 
Denny v. Cabot, 6 Mete. (Mass.), 82; Fitch vy. 
Harrington, 18 Gray, 468, 474;  Brundred sy. 
Muzzy, 25 N. J. Law, 268, 279, 674. The test was often 
stated to be whether the person sought to be charged 
as a partner took part of the profits as a principal, or 


only as an agent. Benjamin y. Porteus, 2 H. BI. 590,” 


592; Coll. Partn., (ist Ed.) 14; Smith, Mere. Law (1st 
Ed.), 4; Story, Partn. § 55; Loomis y. Marshall, 12 
Conn. 69, 78; Burekle vy. Eckart, 1 Denio, 337, 341: 
Hallett v. Desban, 14 La. Ann, 52%, 

Accordingly, this court, at December term, 1860, de- 
cided that a person employed to sell goods under an 
agreement that he should receive half ofthe profits, 
and that they should not be less than a certain sum, 
was nota partner with his employer. ‘Actual par- 
ticipation in the profits as principal,” said Mr. Justice 
Clifford in delivering judgment, ‘creates a partner- 
ship as between the parties and third persons, what- 
ever may be their intentions in that behalf, and 
notwithstanding the dormant partner was not expected 
to participate in the loss beyond the amount of the 
profits,” or “‘may have expressly stipulated with his 
associates against all the usual incidents to that rela- 
tion. , That rule, however, has no application whatever 
to a case of service or special agency, where the em- 
ployee has no power as a partner in the firm and no 
interest in the profits, as property, but is simply em- 
ployed asa servant or special agent, and is to receive 
a given sum out of the profits, or a proportion of the 
same, as a compensation for his services.” Berthold 
vy. Goldsmith, 24 How. 536, 542, 543. See, also, Sey- 


Talbot, 95 U. 8. 289, 2938; Edwards v. Tracy, 62 Pa. St. 
374; Burnett v. Snyder, 81 N. Y. 550, 555. 

Mr. Justice Story, at the beginning of his Com- 
mentaries on Partnership, first published in 1841, 
said: “Every partner is an agent of the partnership; 
and his rights, powers, duties, and obligations are in 
many respects governed by the same rules and prin- 
ciples as those of an agent. A partner, indeed, virt- 
ually embraces the character both of a principal and 
of an agent. So far as he acts for himself and his own 
interest in the common concerns of the partnership, 
he may properly be deemed a principal; and so far as 
he acts for his partners, he may as properly be deemed 
an agent. The principal distinction between him and 
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a mere agent is that he has a community of interest 
with the other partners in the whole property and 
business and responsibilities of the partnership; 
whereas an agent, as such, has no interest in either. 
Pothier considers partnership as but a species of man- 
date, saying, contractus societatis, non secus ac con- 
tractus mandati.”” Afterwards, in discussing the 
reasons and limits of the rule by which one may be 
charged as a partner by reason of having received part 
of the profits of the partnership, Mr. Justice Story 
observed that the rule was justified, and the cases in 
which it had been applied reconciled, by considering 
that “a participation in the profits will ordinarily 
establish the existence of a partnership between the 
parties in favor of third persons, in the absence of all 
other opposing circumstances;” but that it is not “to 
be regarded as anything more than mere presumptive 
proof thereof, and therefore liable to be repelled and 
overcome by other circumstances, and not as of itself 
overcoming or controlling them;” and therefore that, 
“if the participation in the profits can be clearly shown 
to be in the character of agent, then the presumption 
of partnership is repelled.”” And again: ‘The true 
rule, ex aequo et bono, would seem to be that the 
agreement and intention of the parties themselves 
should govern all the cases. If they intended a part- 
nership in the capital stock, or in the profits, or in 
both, then that the same rule should apply in favor of 
third persons, even if the agreement were unknown 
to them. And on the other hand, if no such partner- 
ship were intended between the parties, then that 
there should be none as to third persons, unless where 
the parties had held themselves out as partners to the 
public, or their conduct operated as a fraud or deceit 
upon third persons.” Story, Partn. §§ 1, 38, 49. 

Baron Parke (afterwards Lord Wensleydale) ap- 
pears to have taken much the same view of the sub- 
ject as Mr. Justice Story. Both in the court of 
exchequer and in the house of lords he was wont to 
treat the liability of one sought to be charged asa 
dormant partner for the acts of the active partners as 
depending on the law of principal andagent. Beck- 
ham yv. Drake (1841), 9 Mees. & W. 79, 98; Wilson v. 
Whitehead (1842), 10 Mees. & W. 503, 504; Ernest v. 
Nicholls (1857),6 H. L. Cas. 401, 417; Cox v. Hickman 
(1860), 8 H. L. Cas. 268, 312. And in Cox v. Hickman 
he quoted the statements of Story and Pothier from 
Story, Partn. § 1, above cited. 

In that case, two merchants and copartners, becom- 
ing embarrassed in their circumstances, assigned all 
their property to trustees, empowering them to carry 
on the business, and to divide the net income ratably 
among their creditors (all of whom became parties to 
the deed), and to pay any residue to the debtors, the 
majority of the creditors being authorized to make 
rules for conducting the business or to put an end to it 
altogether. The house of lords, differing from the 
majority of the judges who delivered opinions at 
various stages of the case, held that the creditors were 
not liable as partners for debts incurred by the 
trustees in carrying on the business under the assign- 
ment. The decision was put upon the ground that 
the liability of one partner for the acts of his copart- 
ner is in truth the liability of a principal for the acts 
of his agent; that a right to participate in the profits,: 
though cogent, is not conclusive, evidence that the 
business is carried on in part for the person receiving 
them; and that the test of his liability as a partner is 
whether he has authorized the managers of the busi- 
ness to carry itonin his behalf. Cox v. Hickman, 8 
H. L. Cas. 268, 304, 306, 312, 313, nom. Wheatcroft vy. 

Hickman, 9 C. B. (N. 8.) 47, 90, 92, 98, 99. 





This new form of stating the general rule did not at 
first prove easier of application than the old one; for 
in the first case which arose afterwards one judge of 
three dissented (Kilshaw v. Jukes, 3 Best. & S. 847); 
and in the next case the unanimous judgment of four 
judges in the common bench was reversed by four 
judges against two in the exchequer chamber. Bul- 
len v. Sharp, 18 C. B. [N.8.] 614, and L. R.1C. P. 
86. And, as has been pointed outin later English 
cases, the reference to agency asa test of partnership 
was unfortunate and inconclusive, inasmuch as agency 
results from partnership rather than partnership from 
agency. Kelly, C. B., and Cleasby, B.,in Holme vy. 
Hammond, L. R. 7 Exch. 218, 227, 233; Jessel, M. R., 
in Pooley v. Driver, 5 Ch. Div. 458, 476. Such a test 
seems to give asynonym, rather than a definition; 
another name for the conclusion, rather than a state- 
ment of the premises from which the conclusion is to 
be drawn. To say that a person is liable as a partner, 
who stands in the relation of principal to those by 
whom the business is actually carried on, adds noth- 
ing by way of precision, for the very idea of partner- 
ship includes the relation of principal and agent. 

In the case last above cited, Sir George Jessel said: 
“You cannot grasp the notion of agency, properly 
speaking, unless you grasp the notion of the existence 
of the firm as a separate entity from the existence of 
the partners,—a notion which was well grasped by the 
old Roman lawyers, and which was partly understood 
in the courts of equity.”” Andin avery recent case 
the court of appeals of New York, than which nocourt 
has more steadfastly adhered to the old form of stat- 
ing the rule, has held that a partnership, though not 
strictly a legal entity as distinct from the persons com- 
posing it, yet being commonly so regarded by men of 
business, might be so treated in interpreting a com- 
mercial contract. Bank vy. Thompson, 121 N. Y. 280, 
24 N. E. Rep. 473. 


In other respects, however, the rule laid down in 
Cox v. Hickman has been unhesitatingly accepted in 
England, as explaining and modifying the earlier rule. 
In re English & Irish Society, 1 Hem. & M. 85, 106, 
107; Mollwo v. Court of Wards, L. R. 4 P. C. 419, 435; 
Ross v. Parkyns, L. R. 20 Eq. 331, 335; Ex parte Ten- 
nant, 6 Ch. Div. 303; Ex parte Delhasse, 7 Ch. Div. 
514; Badeley v. Bank, 38 Ch. Div. 238. See, also, 
Davis v. Patrick, 122 U.S. 138, 151,7 Sup. Ct. Rep. 
1102; Eastman vy. Clark, 53 N. H. 276; Wild v. Daven- 
port, 48 N. J. Law, 129,7 Atl. Rep. 295; Seabury v. 
Bolles, 51 N. J. Law, 103, 16 Atl. Rep. 54, and 52 N. J. 
Law, 413, 21 Atl. Rep. 952; Morgan vy. Farrel, 58 Conn. 
413, 20 Atl. Rep. 614. 

In the present state of the law upon this subject, it 
may perhaps be doubted whether any more precise 
general rule can be laid down than, as indicated at the 
beginning of this opinion, that those persons are part- 
ners who contribute either property or money to carry 
on a joint business for their common benefit, and who 
own and share the profits thereof in certain propor- 
tions. If they do this, the incidents or consequences 
follow that the acts of one in conducting the partner 
ship business are the acts of all; that each is agent for 
the firm and for the other partners; that each receives 
part of the profits as profits, and takes part of the fund 
to,which the creditors of the partnership have a right to 
look for the payment of their debts; that all are liable 
as partners upon contracts made by any of them with 
third persons within the scope of the partnership busi- 
ness; and that even an express stipulation between 
them that one shall not be so liable, though good be- 
tween themselves, is ineffectual as against third per- 
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sons. And participating in profits is presumptive, 
but not conclusive evidence of partnership. 

In whatever form the rule is expressed, itis uni- 
versally held that an agent or servant, whose compen- 
sation is measured by a certain proportion of the 
profits of the partnership business, is not thereby 
made a partner, in any sense. So an agreement that 
the lessor of a hotel shall receive a certain portion of 
the profits thereof by way of rent does not make him 
a partner with the lessee. Perrine v. Hankinson, 11 
N. J. Law, 181; Holmes y. Railroad Co., 5 Gray, 58; 
Beecher v. Bush, 45 Mich. 188, 7 N. W. Rep. 785. And 
it is now equally well settled that the receiving of 
part of the profits of a commercial partnership, in lieu 
of or in addition to interest, by way of compensation 
for aloan of money, has of itself no greater effect. 
Wilson v. Edmunds, 130 U. 8. 472, 482, 9 Sup. Ct. Rep. 
563; Richardson vy. Hughitt, 76 N. Y. 55; Curry v. 
Fowler, 87 N. Y. 33; Cassidy v. Hall, 97 N. Y. 159; 
Smith v. Knight, 71 Ill. 148; Williams v. Soutter, 7 
Iowa, 435, 446; Smelting Co. v. Smith, 13 R. I. 27; 
Mollwo v. Court of Wards, and Badeley v. Bank, above 
cited. 

In some of the cases most relied on by the plaintiff, 
the person held liable as a partner furnished the 
whole capital on which the business was carried on by 
another, or else contributed part of the capital and 
took an active part-in the management of the business. 
Beauregard v. Case, #1 U. S. 134; Hackett vy. Stanley, 
115 N. Y. 625, 627, 628, 635, 22 N. E. Rep. 745; Pratt v. 
Langdon,-12 Allen, 544, and 97 Mass. 97; Rowland v. 
Long, 45 Md. 439. And in Mollwo vy. Court of Wards, 
above cited, after speaking of a contract of loan and 
security, in which no partnership was intended, it 
was justly observed: ‘If cases should occur where 
any persons, under the guise of such an arrangement, 
are really trading as principals, and putting forward. 
as ostensible traders, others who are really their 
agents, they must not hope by such devices to escape 
liability; for the law, in cases of this kind, will look 
at the body and substance of the arrangements, and 
fasten responsibility on the parties according to their 
true and real character.” L. R.4 P. C. 438. But in 
the case at bar no such element is found. 





Covenants—Restrictiné Use or Lanp— 
ENFORCEMENT BY SUBSEQUENT PURCHASERS.— 
The decision of the Court of Chancery of 
New Jersey, in De Gray v. Monmouth Beach 
Club House Co.. 24 Atl. Rep. 388, contains 
a valuable discussion by Vice-chancellor 
Green of the law relating to covenants re- 
stricting the use of land. The vice-chancellor 
expresses clearly the principles on which such 
covenants are enforced in equity in favor of 
purchasers of other lands from the same 
grantor subject to the same covenant. The 
bill was filed by a purchaser of one lot against 
a subsequent purchaser of another lot, both 
lots having been sold subject to a covenant 
with the original grantor that the lands should 
not be used for certain purposes. . There 
was no privity, therefrre, between the de- 
fendant and the complainant, and the defend- 
ant was not in the position of having purchased 








his lot subject to a covenant with the com- 
plainant with respect to that lot, nor was the 
complainant in the position of having acquired 
by his purchase the rights reserved by the 
defendant’s grantor, the defendant having 
purchased after the complainant. The vice- 
chancellor said, therefore, that the complain- 
ant’s claim could not be based upon the prin- 
ciple of Tulk v. Mooxhay, 2 Phill. Ch. 774, 
that one who has purchased land with knowl- 
edge of a restrictive covenant with regard to 
its use shall not be permitted to use it in 
violation of the covenant, nor yet upon the 
principle that a subsequent grantor takes the 
benefit of a covenant in favor of the land, but 
that some other principle must. be found to 
support those cases in which it is held that 
the purchaser of one lot may maintain an ac- 
tion against the purchaser oftanother, to en- 
force a restrictive covenant made in favor of 
a common grantor. After examining the 
cases, he says the right of action depends 
upon the existence of a general plan or scheme 
for the development or improvement of the 
property and that the law seems to be that 
where there is such a general plan by which 
restrictions in the use of the lands are contem- 
plated, and lots are sold, anda restrictive 
covenant is inserted in each deed in pursuance 
of the plan, then one purchaser, or his assigns 
may enforce the covenant against any other 
purchaser or his assigns, if he has bought 
with knowledge of the scheme and the scheme 
is a part of the subject-matter of the purchase. 

In the case in hand, the principle became 
important in determining the meaning of the 
covenant as well as the right of the com- 
plainant to enforce it. The covenant was 
construed in view of the nature of the general 
scheme which appeared as the basis of the 
purchase. The covenant was that the land 
should not be used for certain purposes, or 
for ‘‘any other uses or purposes that shall de- 
preciate the value of the neighboring property 
for dwelling houses.’’ The court held that 
where the general scheme appeared to be to 
provide for summer residences on the sea- 
shore, together with what was called a club 
house, a building to be used for bathing pur- 
poses by the occupants of cottages and of 
the club house was not intended to be excluded 
by the covenant, even though the building 
might be used by a large number of people 
and might cause some annoyance to the oc- 
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cupants of the cottages immediately adjoin- 
ing. 

The opinion refers to nearly all the English 
and American cases bearing upon the subject. 


CONFLICT OF LAWS CONCERNING 
ACTIONS FOR DEATH. 








It is now well settled that the courts of one 
State will, by comity, enforce rights of action 


transitory in their nature created by the stat- 


ute of another State, unless it appears to be 
contrary to the public policy of the State 
where such rights are sought to be enforced.! 
Generally stated, the actions given by the 
statutes of the various States for injuries to 
the person, resulting in death, are not penal, 
imposing a punishment for a wrong, but are 
purely civil, to recover damages by way of 
compensation for the injuries sustained by 
another’s negligence. Hence, such actions 
are not local but transitory, and, under the 
well settled doctrine above stated, will be 
enforced in any jurisdiction to which the de- 
fendant can be subjected, provided the right 
of action does not contravene the policy of 
the /ex fori. As the statutes of no two States 
creating these actions are precisely alike, and 
as some States have no statutes upon the sub- 
ject, the difficulty has been in determining 
whether the policy of one State is in accord 
or conflict with that of another. In Minne- 
sota (where there was no statute giving a 
remedy for death), a right of action arising 
under the Iowa: statute was enforced, the 
court saying that ‘‘to justify a court to refuse 
to enforce a right of action which accrued 
under the laws of another State, because 
against the policy of our laws, it must appear 
that it is against good morals or natural jus- 
tice, or that for some other such reason the 
enforcement of it would be prejudicial to the 
general interest of our own citizens.’’*® Un- 

|! Leonard y. Columbia, ete. Co., 84 N. Y. 48; Den- 
nick v. R. Co.,.103 U.S. 11; MeLeod vy. R. R. Co., 58 
Vt. 727; Bruce v. Ry. Co., 88 Ky. 174; Herrick v. Min- 
neapolis, ete. R. Co., 31 Minn. 11; R. Co. vy. Spraberry, 
8 Baxt. (Tenn.) 341; Boyce vy. R. Co., 63 Iowa, 70; 
Morris v. R. Co., 65 Lowa, 727; R. Co. vy. Doyle, 60 Miss. 
977; Knight v. R. Co., 108 Pa. St. 250; Usher v. R. Co., 
126 Pa. St. 206; Burns v. Grand Rapids R. Co., 113 Ind. 
169; Shedd v. Moran, 10 Brad. (Ill. App.) 618; Wooden 
v. Western, ete. R. Co., 26 N. E. Rep. 1050; Hanna vy. 
Grand Trunk R. Co., 41 Ill. App. 116. 

2 Mayhew v. Burns, 103 Ind. 328, 335; Burns v. 
Grand Rapids R. Co., 113 Ind. 169. 

° Herrick vy. Minneapolis, ete. R. Co., 31 Minn. 11. 





fortunately the courts of several States have 
not adopted this broad view. The Supreme 
Court of Maryland refused to sustain an 
action which accrued under the statute of 
West Virginia, because that statute differed 
from the Maryland statute in its provisions 
respecting in whose name the action should 
be brought, the limitation of the amount re- 
coverable, the limitation of time in which the 
action might be brought, the beneficiaries 
named (although belonging to the same class, 
namely, immediate relatives of the deceased) 
and the apportionment of the fund. The 
Supreme Court of Texas refused to enforce a 
right of action given by the Arkansas statute 
on account of similar dissimilarities between 
the statutes there involved.’ 

The above cases, though recent, are, how- 
ever, contrary to the general current of 
modern decisions since the leading case of 
Leonard v. Columbia Steam Nav. Co., supra, 
decided in 1881, where it was held that like 


- differences between the statutes of New York 


and Connecticut did not antagonize the gen- 
eral policy common to both. The policy of 
the law is its general spirit and purpose. It 
deals in rights, not remedies, in principles, 
not procedure, and is but the broad tendency 
of legislation. It seems evident that the pur- 
pose and policy of most, if not all, of the 
statutes on the subject of redress for death 
was to remedy the same common law injus- 
tice, namely, the abatement of the action 
upon the death of the person injured, leaving 
remediless his immediate family who by such 
death have suffered pecuniary loss. This pol- 
icy is unaffected by the details of remedy and 
procedure. Proceeding in this view the weight 
of authority has established what must now 
be considered to be the true rule, namely, 
that if the statutes in question are of the same 
general import and character, aimed at the 
same evil, construct the same kind of an 
action for the benefit of the same class of in- 
dividuals and are substantially the same in 
their main and fundamental characteristics, 
then they express the same public policy, and 
the rights accruing under one will be enforced 
in the territorial domain of the other.® 

So, it is held that a right of action upon a 

Ash v. B. & O. R. Co., 19 Atl. Rep. 643. 

St. Louis, etc. R. Co. v. McCormick, 9 S. W. Rep. 
540. 


6 Leonard vy. Columbia, etc. Co., 84 N. Y. 48; Wooden 
v. Western, etc. R. Co., 26 N. E. Rep. 1050. 
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foreign statute will be enforced, notwith- 
standing that such statute differs from the 
statute of the State where the action is 
brought with respect to the beneficiaries of 
the action,’ the proportions in which the dam- 
ages shall be distributed,® and the limitation 
of the amount recoverable.’ And in Illinois, 
an action was sustained upon an Indiana 
statute which differed from the Illinois stat- 
ute, not only in all of the above particulars, 
but also with respect to the paty to whom the 
action was given—the only similarity being 
that both gave a remedy for injuries result- 
ing in death.” In Illinois, also, a right of 
action accruing under a statute of the Prov- 
ince of Ontario was enforced, although that 
statute provided that the jury may determine 
‘the amount to which each beneficiary shall be 
entitled, while under the Illinois statute the 
amount would be distributed as personal 
estate of the deceased.” 

In all actions of this kind the law of the 
place where the right was acquired will gov- 
ern as to the right of action, while all that 
pertains merely to the remedy will be con- 
trolled by the lex fori.” In New York, the 
amount of damages recoverable is held to be 
matter of remedy only.” Otherwise in Illi- 


7 In Morris v. Chicago, etc. R. Co., 65 Iowa, 727, the 
action was upon the Illinois statute making the 
“widow and next of kin” the exclusive beneficiaries, 
while by the Iowa statute the action is given for the 
benefit of the “husband, wife, parent or child surviv- 
ing,” and, if none survive, deceased’s “‘estate.” In 
Knight v. West Jersey R. Co., 108 Pa. St. 250, the death 
occurred in New Jersey, where the statute made the 
‘“‘widow and next of kin” the beneficiaries, while the 
statute of Pennsylvania, where the suit was brought, 
gave the action for the benefit of the widow and chil- 
dren alone, excluding other kin. In Shedd v. Moran, 
10 Brad. (Ill. App.) 618, the suit was upon an Indiana 
statute giving an action to the father, and for his ex- 
clusive benefit, for the death of a child, while the only 
Illinois statute upon the subject of an action for death 
gives the action for the exclusive benefit of the 
“widow and next of kin.’”? Indeed, in nearly every 
case cited in this article, where the action was sus- 
tained, the statutes involved presented similar differ- 
ences. 

8 Leonard v. Columbia, etc. Co., 84 N. Y. 48. In this 
ease the statutes involved differed in the respect 
named, although such difference does not appear in 
the report of the case. See also Dennick v. R. Co., 108 
U.S. 11; Ill. Cent. R. Co. v. Crudup, 63 Miss. 291; 
Morris v. Chicago, ete. R. Co., 65 Iowa, 727. 

® Wooden v. Western, ete. R. Co., 26 N. E. Rep. 1050; 
Morris v. Chicago, ete. R. Co., 65 Lowa, 727. ‘ 

10 Shedd v. Moran, 10 Brad. (Ill. App.) 618. 

11 Hanna v. Grand Trunk R, Co. 41 Ill. App. 116. 

12 Herrick v. Minneapolis, etc. R. Co., 31 Minn. 11. 

18 Wooden v. Western, etc. R. Co., 26 N. E. Rep. 1050. 
But in the recent case of Cavanaugh v. Ocean Steam 





nois, where it is said that ‘‘it is the right 
given by the foreign law to its full value and 
extent as created by said foreign law that our 
courts by comity will enforce.’’ 4 

The action must be brought by the person 
to whom the right of action is given by the 
foreign statute ; but if the action is given to 
the administrator, it may be maintained by 
one appointed by and under the law of the 
place where the action is brought.® In such 
a case the administrator receives and holds 
the sum recovered, of which he is simply a 
trustee, to be distributed in accordance with 
the provisions of the foreign statute; and if 
the court having supervision of such adminis- 
trator, or the court in which the judgment is 
rendered has not the power or legal ma- 
chinery to authorize and compel the distribu- 
tion of the fund according to the peculiar 
provisions of the foreign statute, a court of 
equity will do so.“ In answer to the objec- 
tion that a New York administrator could not 
distribute except according to New York law, 
Justice Miller, speaking for the Supreme 
Court of the United States, said: ‘‘It would 
be a reproach to the laws of New York to say 
that when the money recovered in such an 
action as this came to the hands of the ad- 
ministrator, our courts could not compel the 
distribution as the law directs.’’ !* 

Chicago, Ill. GitBert E. Porter. 


Nay. Co., 18 N. Y. Supp. 540, decided by the Supreme 
Court of New York, the limitation of time within 
which the action could be brought was held to be 
matter of right, and not of remedy, and must be gov- 
erned by the lex loci contractus. See contra: Morgan 
v. Metropolitan Ry. Co., decided by the Kansas City 
Court of Appeals, and commented upon in 34 Cent. L. 
J. 278. 

14 Hanna v. Grand Trunk R. Co., 41 Ill. App. 116. 

15 Usher v. R. Co., 126 Pa. St. 206. 

16 In each of the following cases the action was upor 
a foreign statute brought by an administrator, ap- 
pointed under the lex fori and was sustained: IIl. 
Cent. R. Co. vy. Crudup, 63 Miss. 291; Morris v. Chi- 
cago, etc. R. Co., 65 Iowa, 727; Leonard v. Columbia, 
ete. Co., 84 N. Y. 48; Dennick vy. R. Co., 103 U.s. 11; 
Burns v. Grand Rapids R. Co., 113 Ind. 169; Bruce y. 
Cincinnati R. Co., 83 Ky. 174, the last case named 
overruling Taylor vy. Penn. R. Co., 78 Ky. 348, with re- 
spect to this point. Itis otherwise held in Missouri, 
on account of a statute in force in that State expressly 
prohibiting an administrator from bringing any suit 
for injuries to, or for the death of, the person of his 
intestate. Vawter v. Mo. Pac. R. Co., 84 Mo. 679. It 
was also held otherwise in Richardson vy. New York 
Central, 98 Mass. 85; Woodward vy. R. Co., 10 Ohio St. 
121; McCarty v. Chicago, etc. R. Co., 18 Kan. 46, But 
the doctrine of these cases has been condemned and 
overruled by the modern decisions cited above. 

17 Hanna vy. Grand Trunk R. Co., 41 Ill. App. 116. 

18 Dennick v. R. Co., 103 U.S. 11. 
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FELLOW-SERVANTS—COMMON EMPLOYMENT. 





PARKER V. HANNIBAL & ST. J. R. CO. 





Supreme Court of Missouri, March 28, 1892. 
Railroad section hands engaged in ballasting the 
railroad track with stone, which is hauled to them on 
a construction train, and unloaded by the train men, 
are in a common employment, and are fellow-servants 
with the train men. 


GANTT, J.: Plaintiff's husband was a section 
hand in the service of the defendant at the time 
he was killed. He had been in this same employ - 
ment for about two years prior to his death. At 
the time of his death, he was tamping rock under 
the head block at the switch, near Randolph 
Bluff, stooping, with his back towards the west. 
He was struek by a car, in a construction train 
coming from the west, on defendant’s track, in 
charge of defendant’s train men, who were and 
had been, for some three months, engaged in 
hauling and unloading crushed rock for ballast 
for this section. The train had discharged its 
load of rock, and was backing, caboose in front, 
to’ Minarville, some five miles distant, in order to 
clear the track for the afternoon passenger train. 
Just at the time plaintiff's husband, William C. 
Parker, was struck, a freight train of 48 cars was 
passing on the track of the Wabash Railroad, 
about 9 feet distant and at this point parallel to 
defendant’s road. The Wabash train was making 
a great noise. The evidence for the plaintiff was 
that Parker and his associate section men did not 
hear any signals, by way of bell ringing or whistle 
blowing, on the part of those in charge of the 
construction train. On the part of the train men, 
there was much positive evidence that, just prior 
to starting the train back on the main track, the 
engineer sounded his whistle. About 150 yards 
west of the point where Parker was struck there 
was a curve in defendant’s road. The engineer 
and other train men testify that, when nearing 
this curve, the engineer gave four signals, two 
jong and two short blasts of the whistle. All the 
section men except Parker saw the train in time 
to avoid it, and didso. Three of them, seeing 
that Parker was apparently wholly unconscious 
of its approach, ran towards him, and attempted 
to attract his attention by calling to him in loud 
voice, but it seems clear now that the noise on the 
Wabash train prevented his hearing them. Plaint- 
iff bases the right to recover on the grounds that 
defendant’s train men on the construction train 
were running it ata high, unusual, dangerous, 
and reckless rate of speed; that her husband was 
stooping with his back to the west, when this 
train, suddenly and without warning or signal by 
whistle or bell, was run over him; that it was 
racing with the Wabash train at the time. 

There are a number of specific exceptions saved 
in the record, but it is plain that one question of 
controlling importance arises on this record— 
were the train men operating the construction 
train that killed plaintiff fellow-servants of his, 
working for a common master in a common serv- 





ice, and, if so, is defendant liable for the injury? 
Learned counsel for defendant, in his argument 
of this cause, urged us to lay down some definite 
principle or rule by which employers could gov- 
ern themselves. After a careful examination of 
this subject, inits varied aspects, we think the 
attempt would be futile and unsatisfactory. The 
judge or court who would deal in general obser- 
vations, outside of the record under consideration, 
would be treading on dangerous ground, and in a 
very short time would probably find himself 
‘thoisted by his own petard.’’ It is unnecessary 
to go over the learning and history of the rule 
that the master is not liable to his servant for the 
injury resulting from the negligence of his fellow- 
servant in the same common service. See Ell v. 
Railroad Co. (N. D.),48 N. W. Rep. 222. An 
examination of the cases in this court will show 
that this court has never denied the rule. Mc- 
Dermott v. Railroad Co., 30 Mo. 115; Rohback v. 
Railroad Co., 43 Mo. 187; McGowan v. Railroad 
Co.,61 Mo. 528; Brothers v. Cartter, 52 Mo. 372; 
Gibson v. Railroad Co., 46 Mo. 163; Marshall v. 
Schricker, 63 Mo. 308; Smith v. Railway Co., 92 
Mo. 359, 4S. W. Rep. 129; Sherrin v. Railway Co., 
103 Mo. 378, 15 S. W. Rep. 442; Murray v. Rail- 
way Co., 98 Mo. 573,128. W. Rep. 252; Relyea 
v. Railway Co., (Mo. Sup., March, 1892), 19S. W. 
Rep. 1116; Higgins v. Railway Co., 104 Mo. 413, 
168. W. Rep. 409; Schaub v. Railroad Co., (Mo. 
Sup.) 16°S. W. Rep. 924. 


The main and only difficulty has been to satis- 
factorily determine, at all times, whether the em- 
ployment was a common service, and the em- 
ployees fellow-servants, within the meaning of 
the rule; and, after due consideration, we are of 
the opinion that, unsatisfactogy as it may seem, 
the rule itself must remain general; its applica- 
tion specific, as the cases arise. This rule, to ex- 
empt the master, requires the servants shall be 
employed by a common master, and the serv- 
ants must be employed in the samme com- 
mon employment. In this case we have the 
first essential. The petition and evidence all show 
that plaintiff’s husband and the train men on the 
construction train were employed by the same 
master, the defendant. Were they fellow-servants 
in a common employment? 

The record shows plaintiff's husband was and 
had been for two years a section hand in defend- 
ant’s employ, working on this section of defend- 
ant’s railroad, repairing and keeping the track in 
a safe condition for trains. He was at this work, 
tamping rock under the block of the switch, at 
the time he was killed. The train men were in 
charge of a construction train, which for three 
months had daily hauled rock from a crusher at 
Minarville, five miles east of the point where 
Parker was killed, and unloaded it on this same 
section, for the purpose, also, of ballasting the 
track to insure safety of trains passing over it. 
It is in evidence that this train made two trips daily 
over this section; that plaintiff’s husband had 
been engaged for two weeks near the place where 
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he was killed; that this train passed the point 
where he was killed about the same time, every 
afternoon, about five o’clock. These construction 
trains can only work between the schedule time 


of regular trains. It was in evidence that track 
men or section men were expected to look out for 
trains and clear the track. It was arule of the 
defendant that whistles should be sounded in go- 
ing around curves. That the work of deceased 
and the construction train crew tended to one 
common end, to-wit. the repairing, and, in this 
instance, the ballasting, of a common track on a 
common section, is unquestionable. One set of 
the employees were managing the train, hauling 
and unloading the crushed rock; and the other, 
the regular section men, were carefully disposing 
of this rock, and tampingit under the rails and 
switches. Neither had the least control of the 
other. While they were working in harmony to 
accomplish a common purpose, the repairing and 
improvement of their employer’s track on this 
section, neither could command or direct the 
other. Again, they bore the same general rela- 
tion tothe master. That is to say, in repairing 
this track, they were both engaged in doing a 
work that the law devolved upon the defendant, 
and they were both engaged in assisting their 
common master in discharging a duty to the pub- 
lic and its train men who traveled in regular trains 
over thistrack. This train passed every day about 
the hour of this unfortunate accident. Plaintiff's 
husband was familiar with the track and the 
curves. He had worked there twoyears. He also 
knew of the proximity of the Wabash road. We 
believe itis conceded by all of the courts, not 
those who follow the rule in the Farwell Case, 4 
Metc. (Mass.) 49 but those who deny it, that the 
servant assumes the natural risks incident to the 
common course of the business, including the 
negligence of his fellow-servants. When plaint- 
iff’s husband went to work on the track that after- 
noon, he was certainly aware that this train would 
pull by him about the usual time to clear the 
track for the afternoon passenger train. In so 
doing, it would be following a regular or natural 
course. His work brought him to work on the 
same track, at the same time the work of the train 
men brought them there serving a common mas- 
ter; and both understood the risk from this neces- 
sary contact; and the negligence of the one in 
doing his work might injure the other in doing 
his work. Hence we conclude that, applying 
these facts to the general rule, they make a case 
of fellow-servants in a common employment. 


In Rohback v. Railroad Co., 43 Mo. 187, the 
facts were the plaintiff was a section man at work 
on the defendant’s railroad ata place near the 
foot of Jefferson street, in Jefferson City, where 
the railroad crossed a street. Whileso employed, 
the train men in charge of a locomotive and train 
of cars, without ringing a bell or sounding a whis- 
tle, ran the train over plaintiff. This court then 
heldthat a section man and the train men were 





fellow-servants, and plaintiff could not recover, ; train, backing down on the second track. 


though it was assumed the negligence of the train 
men was clearly shown, and the majority of this 
court still approve that case. Weare not aware 
that this court has ever repudiated that case. In 
Whalan v. Railroad Co., 8 Ohio St. 249, the facts 
were asfollows: Plaintiff was a section hand or 
track man working in repairing the track. He 
alleged there was a man employed on one of de- 
fendant’s trains whose duty it was to pass fire- 
wood from the tender to the engine, and, on find- 
ing sticks unsuitable, he cast the same from the 
train. That this train was passing where plaintiff 
was at workon the track. He retired from the 
track, and, as the train passed, this fireman im- 
properly threw a stick of wood from the tender; 
it struck plaintiff, and put out his eye. That 
court said: ‘‘This case, it will be perceived, is 
not one in which the injured party is placed by 
their common employer in a position subordinate 
to and subject to orders of the fellow-servant, 
through whose negligence and misconduct the 
injury occurs,"’ so as to come within the principle 
decided in Railroad Co. v. Stevens, 20 Ohio, 415, 
and Railroad Co. v. Keary, 3 Ohio St. 201, ‘*but 
presents the simple question whether the master 
or employer is liable to one servant for injuries 
received from the negligence of a fellow-servant, 
where no relation of subordination or subjection 
exists between them while engaged in the business 
of their common employer.’* That court an- 
swered the question in the negative, holding the 
track man azd the fireman fellow-servants. This 
case is the more significant, because it came from 
a court that first denied the rule in the Farwell 
Case. in the cases cited by Judge Napton in Mc- 
Dermott v. Railroad Co., 30 Mo. 115. 

In 1842, Farwell v. Railroad Co., 4 Mete. 
(Mass.) 49, was decided. In that case an en- 
gineer was injured by the negligence of a switch- 
man who left the switch open, and the engine 
was thereby run off the travk. It was shown that 
the switchman was a careful and trustworthy 
servant. Farwell sued the company, and the 
Supreme Court of Massachusetts held he could 
not recover. That decision was subsequently 
followed by the Supreme Court of the United 
States in Randall v. Railroad Co., 109 U. S. 484, 3 
Sup. Ct. Rep. 322, (1883). In that case, the evi- 
dence showed the injury occurred at night, at a 
place where there was a network of tracks, in the 
defendant’s railroad yard, near the junction of a 
branch road with the main road, and about 10 
rods from a highway crossing. Plaintiff had 
previously been employed on another part of the 
road. On the night in question, in the perform- 
ance of his duty as a brakeman on a freight train, 
he unlocked a switch, which enabled his train to 
pass from one track to another, and he was stoop- 
ing down. with his lantern on the ground beside 
him, to unlock the ball of a second switch, to let 
the engine of his train pass to a third track, when 
he was struck and injured by the tender of another 
freight engine, in no way connected with his 
From 
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the evidence it appeared the switch could be 
worked safely by a man standing midway between 
the two tracks, using reasonable care. It could 
not be safely worked by standing at the end of 
the handle, while an engine was coming on the 
track next that end. The engine that struck 
plaintiff was being driven at a speed of about 12 
miles an hour by an engine man in defendant’s 
employ, and there was evidence thatit had no 
light except the head-light, and no bell, and its 
whistle was not sounded. A demurrer to the evi- 
dence was sustained. Mr. Justice Gray, in de- 
livering the opinion of the court, said: ‘The 
general rule of law is now firmly established that 
one who enters the service of another takes upon 
himself the ordinary risks of the negligent acts of 
his fellow-servants in the course of the employ- 
ment. This court has rot hitherto had occasion to 
decide who are fellow-servants, within the rule.” 
‘Nor is it necessary, for the purposes of this case, 
to undertake to lay down a precise and exhaustive 
definition of the general rule in this respect, or to 
weigh conflicting views which have prevailed in 
the courts of the several States, because persons 
standing in such a relation to one another as did 
the plaintiffand the engineer of the other train 
are fellow-servants, according to the very great 
preponderance of judicial authority in this 
country, as well as the uniform course of decision 
in the house of lords and in the English and Irish 
courts."” **They are employed and paid by the 
same master. The duties of the two bring them 
to work at the same place at the same time. So 
that the negligence of the one in doing his work 
may injure the other in doing his work.” 
‘Their separate services have an immediate com- 
mon object, the moving of the trains.”’ -‘*Neither 
works under the orders or control of the other.” 
‘‘Each, by entering into his contract of services, 
takes the risk of the negligence of the other in 
performing his service, and neither maintains an 
action for an injury caused by such negligence 
against the common master.’’ ‘*The only cases 
cited which have any tendency to support the 
opposite couclusion are the decisions in Chamber- 
lain v. Railroad Co., 11 Wis. 248, and Haynes v. 
Railroad Co., 3 Cold. 222, each of which wholly 
repeats the doctrine of the master’s exemption 
from liability to one servant for negligence of 
another. ‘The first of these has been overruled in 
the same State. ‘The action cannot, therefore, 
be maintained for the negligence of the engineer 
man in running his engine too fast, or in not giv- 
ing notice of its approach.’ This decision has 
never, so far as we can find, been questioned or 
overruled by the court rendering it. The subse- 
quent case of Railroad Co. v. Ross, 112 U.S. 377, 
5 Sup. Ct. Rep. 184, though decided only a year 
later, does not mention it. Certainly it does not 
overrule it in terms, and we think the cases are 
not in conflict. They simply treat of the re- 
lation of the master to the servant under 
different conditions. In the Ross Case, the 
Supreme Court of the United States de- 





clined ‘to Jay down a rule which would 
determine, in all cases, what was to be deemed a 
common employment;”’’ but placed its decision 
on the ground that ‘the conductor, having the 
entire control and management of a railway train, 
occupies a very different position from the brake- 
man, porters, and other subordinates.” ‘He is 
in fact and should be treated as the personal 
representative of the corporation for whose neg- 
ligence it is responsible to its subordinate serv- 
ants."’ So that while the learned judge who 
wrote that opinion discusses with marked ability 
what is now sometimes termed ‘‘the department 
rule,** it seems not to have been the basis of the 
decision in that case. 


In the subsequent case, in the same court, of 
Quebec Steamship Co. v. Merchant, 10 Sup. Ct. 
Rep. 397, it appeared that the plaintiff was the 
stewardess of the ship. It was her duty to at- 
tend to the ladies’ roomin the cabin, and in the 
course of that duty to empty slops,as to which 
her orders were to throw them over the side of the 
vessel. The cabin was on deck. A railing ex- 
tended round the vessel, and consisted of four 
horizontal iron rods, which were supported by 
stanchions at intervals of 445 feet. In this rail- 
ing there were openings or gangways for receiving 
and discharging freight and passengers. Three 
of the gangways were for passengers. On her 
voyage, at one of her stopping places, the gang- 
way was opened to let off passengers. In replac- 
ing the rods, they were not placed in proper 
positions, but remained so far unfastened that the 
hooks were not secured in the eyes. The car- 
penter and porter undertook to fasten the rods. 
The porter testified he told the carpenter of the 
ship to put the rods in, and he replied, ‘Wait 
until the rain is over.”” While in this condition, 
the plaintiff came to the gangway with a bucket 
of slops, leaned against the railing, it gave away, 
and shefell into the sea, and was injured. The 
servants were divided into ‘‘three departments,” 
the ‘deck department,”’’ the ‘‘engineer’s depart- 
ment,’ and the “steward’s department.”’ The 
carpenter was in the deck department, the plaint- 
iff in the steward’s. There was a master or cap- 
tain in command of the whole vessel. The court, 
Judge Blatchford delivering the opinion, says: 
“The contention of the plaintiff is that, as the 
carpenter was in the deck department and the 
stewardess in the steward’s department, those 
were different departments, insuch a sense that 
the carpenter was not a fellow-servant with the 
stewardess. But we think both the porter and 
carpenter were fellow-servants of the plaintiff. 
The carpenter had no authority over the plaintiff, 
nor had the porter.’’ The division into depart- 
ments was one of convenience of administration. 
“The case, therefore, falls within the well-settled 
rule, as to which it is unnecessary to cite cases, 
which exempts an employer from __liabil- 
ity for injuries to a servant caused by an- 
other servant.’ The plaintiff took upon him- 
self the natural and ordinary risks incident to 
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the performance of her duty, and among 
such risks was the negligence of the porter 
and carpenter, or of either of them, in the 
course of the common employment.’’ ‘:There 
was nothing in the employment or service of the 
carpenter or the porter which made either of them 
any more the representative of the defendant than 
the employment of the stewardess made her such 
representative.”” In Murray v. Railway Co., 98 
Mo. 573, 128. W. Rep. 252, this court held that the 
gripman of a cable car, employed upon it in 
operating it, was a fellow-servant of a watchman 
of the company, whose duty it was, from his sta- 
tion on the ground, to keep watch of cars as they 
approach a curve, and give signals to the gripman 
to prevent more than one train from passing the 
curves at atime. They were employed in the 
same “common employment of operating the 
cars; one from the car, the other from his station 
on the ground.’’ The learned judge who wrote 
the opinion in that case very clearly distinguishes 
those cases in this State in which it was the duty 
of the master to furnish reasonably safe instru- 
mentalities for his servants from those in which 
injury occurred .by the act of a fellow-servant. 
He concludes by saying: ‘The majority of the 
courts, itis believed, hold that servants are ina 
eommon employment when they are engaged 
under the same master in the same gen- 
eral business.’’ As in that case the grip- 
man and the watchman were engaged in 
the common employment of operating the 
train, so in this case the crew and men in 
charge of this construction train, and the plaint- 
iff’s husband and the section gang to which he 
belonged, were engaged in the common employ- 
ment of repairing and making safe and secure the 
track of their employer, the defendant herein, on 
a common section. So that, if we apply the gen- 
eral rule in this case, unquestionably they were 
fellow-servants; or if we apply ‘‘the department 
rule,”’ as interpreted by the Supreme Court of the 
United States in the Randall Case and the Quebec 
Steamship Case, supra, they are fellow-servants, 
in the same department,—that of the construction 
and repairing of the defendant’s track on this 
section. But neither the general rule nor therule 
requiring a consociation of the employees would 
justify the judgment in this case. These train 
men on the construction train were daily hauling 
and delivering stone on the section on which 
plaintiff's husband worked, and had worked for 
three or four years. This train passed the work- 
ing place of plaintiff's husband at least four times 
aday. He was required to get off the track for 
its passage each time. He could readily observe 
whether the engineer was in the habit of giving 
signals as he came and went, and whether he ran 
his engine so fast that it imperiled the safety of 
the section hands. This construction train and 


the section men belonging to the same department, 
that of construction and repair of the track. This 
train necessarily brought the work of the section 
and the construction crew daily in contact, so that 





this section gang could have observed and re- 
ported to the road-master any dereliction of duty 
in thisregard. As remarked by this court in Mar- 
shall v. Schricker, 63 Mo. 308, ‘it would be car- 
rying the rule to an absurd extreme to hold that 
those only are fellow-servants who are employed 
in doing precisely thesame thing.” The rule has 
never been circumscribed in any sucha narrow 
circle. We cannot think of any danger more ob- 
vious or likely to happen to a section man than 
the [danger to be apprehended from irregular 
trains. It was the most ordinary incident to his 
employment. This seems to have been fully un- 
derstood by the men. Plaintiff's witness Hudgens 
says: ‘‘All section men are expected to watch 
and get off the track when the trains come. Trains 
never stop to give us time to get off.” 
‘“*We are expected to look out for all trains.” 
And to the same effect is the evidence of Henry 
Hudgens, Joseph Dawson, and M. J. Barry. The 
risk was one he assumed when he went to work 
on that section. We think the demurrer to the 
evidence should have been sustained. The court. 
having overruled the demurrer to the evidence, 
should have given defendant’s fifth instruction. 
The evidence clearly made them fellow-servants, 
and it was the court’s duty to declare the law. 
As this disposes of the case, it is unnecessary to 
examine the other assignments of error. 

Sherwood, C.J., and Macfarlane, J., concur, 
and are of opinion, with myself, that the judgment 
should be simply reversed; but in order to a dis- 
position of the cause, and for that reason alone, 
we consent that the case be remanded. Sher- 
wood, J., in a concurring opinion, and Black, J., 
in a separate opinion, hold the judgment should 
be reversed and the cause remanded. Barclay, 
Brace, and Thomas, JJ., dissent. Judge Thomas 
files a dissenting opinion, in which Judge Brace 
concurs in the conclusions reached. Barclay, J., 
dissents for reasons given by him in Dixson v. 
Railroad Co., 19S. W. Rep. 412, in division No. 
1, at this term. 

The judgment is accordingly reversed, and the 
cause remanded. 


Notre.—The Supreme Court of Missouri has of late 
been called upon frequently to decide the question as 
to who are fellow-servants within the law relieving the 
master from liability for the death of a servant re- 
sulting from the negligence of another servant in the 
same common employment. 

In Dixon y. Chicago & Alton R. Co., 35 Cent. L. J. 
41, it was held that a laborer working in the quarry of 
defendant, a railroad company, under direction of a 
foreman, having no connection with the train service, 
the quarry being contiguous to the railroad track, was 
not a fellow-servant of the employees operating a 
passenger train on defendant’s lines. 

In Relyea vy. Kansas City, F.S. & G. R. Co., 19 8. 
W. Rep. 1116, it was held that where a brakeman, in 
violation of his duty, failed to set the brakes on cars 
left on the main track while other cars were being side- 
tracked, and the unsecured cars ran down a grade 
and collided with an approaching train, killing a fire- 
man thereon, the company is not liable for the death, 
the brakeman being a fellow-servant. 

















CENTRAL LAW JOURNAL. 





191 








Vout. 35 
In Schlereth v. Mo. Pac. R. Co., 19 S. W. 
Rep. 1134, it was held that the engineer of 


a railroad train and a track repairer employed 
on the same road are not _ fellow-servants. 
About the same time came the decision of the princi- 
pal case herein, Parker vy. Hannibal & St. J. R. Co., 
where it was held, as will be observed, that a track 
repairer is a fellow-servant with those engaged in op- 
erating a rock train upon the road. The statement of 
these cases reveals somewhat the confused condition 
of the law as laid down by the Supreme Court of Mis- 
souri upon the subject. In the Parker case Thomas, 
J., dissented in a vigorous opinion. He reviews the 
cases both in the Missouri and other courts upon the 
subject, and claims that the Sullivan case, 97 Mo. 113, 
should be the controlling authority in the present case. 
In the Sullivan case it was announced that a track 
walker on a railroad is not a fellow-servant of a loco- 
motive engineer or fireman of a passenger train. This, 
he claims, in effect overrules the Rohback case. And 
in the determination of the question now under re- 
view, he says that the court must affirm the doctrine 
of the Sullivan case or overrule it and go back to the 
principle announced in the Rohback case. This 
alternative being presented, he feels at liberty, he 
says, to resort to general principles, and as he regards 
the Sullivan case as in line with the spirit and tenden- 
ey of the development and evolution of the law of 
fellow-servants in Missouri and in many other States 
of the Union, to overrule it now would be taking a 
step in the wrong direction. Judge Black, though 
concurring in the decision of the court in the princi- 
pal case, in -effect dissents from its conclusion, for, 
aftera very clear and lucid statement of what he 
thinks the law is on the subject, he concludes by say- 
ing that, applying the conclusion before stated, the 
deceased and the men employed in operating the 
rock train were not fellow-servants within the rule of 
exemption. His concurrence was simply because 
the plaintiff herein failed to disclose a certain state of 
facts, i. e., that the two gangs were independent of 
each other and had distinct foremen, which would take 
Parker out of the general rule as to fellow-servants. 
Judge Barclay also dissents. Grounding his opinion 
upon the view of the court in the Dixon case, he very 
properly says that the present case comes closer than 
the Dixon case did to the doubtful line, but yet ap- 
pears to involve the same general principles there 
touched upon. 

We refer the reader to a communication following 
this note, which contains some interesting comments 
upon this muddled question. 








WHAT IS THE LAW IN MISSOURI AS TO WHO 
ARE FELLOW-SERVANTS? 





The above question is doubtless a prominent 
one in the thoughts of a great many Missouri 
lawyers. Before the decision of the Supreme 
Court of Missouri in-he late cases of Relyea v. Rail- 
road Co., 19 8. W. Rep. 1116, and Parker v. Railroad 
Co., 19 S. W. Rep. 1119, the bar of the State doubtless 
felt secure in the belief that at least one important 
feature of the law of fellow-servants was settled, 7. e., 
that two persons working in a common service, but 
under the supervision of different persons, were not fel- 
low-servants. We state the above proposition special- 
ly, but others will be involved in the cases reviewed. 
This later doctrine grew partly out of a keen sense of 
the injustice of the opposite or strict rule as ex- 





pressed by Judge Wagner in Rohback v. Railroad Co., 
43 Mo. 187, in which he declares that were the ques- 
tion a new one to this court, he would hesitate long 
before he would follow the rule in the leading case of 
Farwell y. Boston & W. R. R., 4 Mete. 49. It is 
doubted very seriously if the doctrine of that case 
would have become so deeply rooted in American ju- 
risprudence if any other than Chief Justice Shaw had 
written the opinion of the court. He was looked upon 
by the American Bench and Bar as the mentor of the 
legal profession (and not without reason), and it 
rarely ever occurred to any court to question one of 
his decisions. The point was first raised in Missouri 
in McDermot vy. Railroad Co., 30 Mo. 115, and was 
afterwards cited and followed in Rohback v. Railroad 
Co., 43 Mo. 187, and we doubt if the diligent reader 
will find any other well-considered case which ap- 
proves the doctrine of these cases as a whole until the 
case of Relyea v. Railroad Co., 19 S. W. Rep. 1116, was 
decided. As was said before, the Supreme Court 
flinched at the strict rule in the Rohback case and 
dodged it in the case of Gibson v. Railroad Co., 46 
Mo. 163, for that case could have been consistently 
disposed of under the authority of the McDermott 
and Rohback cases, but the court decided the case on 
the ground that the company was bound to be dili- 
gent in selecting competent employees and in furnish- 
ing safe appliances, and it had failed in that duty. 
While the question of fellow-servants was fairly raised 
in that case, the court evaded it. The point next 
came up in Lewis, Admr., v. Railroad Co., 59 Mo. 
495, and it fell to Judge Wagner to write the opinion 
of the court. It will be remembered that he side- 
tracked the question of fellow-servants in the Gibson 
case, but it seems that when this Lewis case came be- 
fore the court there was no longer any pretext to 
avoid the question, and the court decides the case and 


» tacitly overrules the McDermott and Rohback cases 


as to the law of fellow-servants, and the decision in 
the Lewis case, so far as we are able to discover, has 
never been questioned. Indeed, Judge Henry, in a very 
well-considered opinion in Hall vy. Railroad Co., 74 
Mo. 298, declares that the Lewis case fairly turned the 
current, and that it was the law at that time. The 
Lewis case has been followed as authority in the cases 
of Long v. Railroad Co., 65 Mo. 225; Hall v. Railroad 
Co., 74 Mo. 298; Condon y. Railroad Co., 78 Mo. 567; 
Sullivan y. Railroad Co., 97 Mo. 113; Dickson v. Rail- 
road Co., 19S. W. Rep. 412; Parker v. Railroad Co., 
19S. W. Rep. 1119; Schlereth v. Railroad Co., 19 8. W. 
Rep. 1134. It will be observed that we place the Par- 
ker case in the category of the Lewis case, yet a casual 
glance at that case will lead to the impression that it 
decides to the contrary, and indeed Judge Gantt says 
that the majority of the court still approve the Roh- 
back case. Now, the observant reader will notice that 
a majority of the court includes Judge Black, and by 
a careful reading of his special concurring opinion in 
that case, it will doubtless appear that he does not ap- 
prove of the Rohback case, for he distinctly says that 
if, in the case in hand, the injured party was working 
under the superintendence of a person other than the 
foreman of the party whose negligence caused the in- 
jury, they were not fellow-servants. We fail to find a 
panacea in that declaration that would build up the 
broken down constitution of the Rohback case. 

If the reader does not wish to take our view of the 
status of the Parker case, let him read Judge Macfar- 
lane’s opinion in the Schlereth case immediataly fol- 
lowing, in which he refers to Judge Gantt’s opinion 


in the Parker case as the “dissenting” opinion. Our 
“dissenters” are usually found marshalling the minor- 








192 


CENTRAL LAW JOURNAL. 


No. 10 








ity of the court. In the opinion of the court in the 
Parker case, in which it was undertaken to follow the 
Rohback ease, Judge Gantt cites as authority to sus- 
tain his view,.and presumably that of the court, the 
following cases: McDermott v. Railroad Co., 30 Mo. 
115; Rohback v. Railroad Co., 48 Mo. 187; MeGowan 
v. Railroad Co., 61 Mo. 528; Brothers v. Carter, 52 Mo. 
872; Gibson v. Railroad Co., 46 Mo. 163; Marshall v. 
Schrieker, 63 Mo. 308; Smith v. Railroad Co., 92 Mo. 
359; Sherrin v. Railroad Co., 103 Mo. 378; Murray v. 
Railroad Co., 98 Mo. 573; Schaub v. Railroad Co., 16 
S. W. Rep. 924; Higgins v. Railroad Co., 104 Mo. 413; 
Relyea v. Railroad Co., 19 8. W. Rep. 1116. 

Now let us briefly review these cases. Beginning 
with the Gibson case, which we have already noticed, 
we pass to the Brothers case. The report of that case 
shows that the iujury was caused by defendant’s alter 
ego, where the rule was easily applied, and the point 
involved in the Parker case was not in the case, that 
we can discover. 

The McGowan case was decided on the theory that 
the conductor in charge of a gang of men on a con- 
struction train was prima facie the fellow-servant of 
those men; such a presumption would hardly be in- 
dulged now. 

In the Marshall case the report shows that there 
was no evidence in the case to show that the foreman 
of defendant had any control over the plaintiff, but 
was a stranger to his department of service; besides, 
it was a “horse case,” anyhow, so that the Parker case 
was not on “all fours” with it at all. 

The Smith case was, it seems, a case where a fire- 
man was killed through the negligence of a train dis- 
patcher, and the court held that they were not fellow- 
servants. We fail to tind anything in this case to 
bolster up the Rohback case, the court declaring the 
train dispatcher an alter ego. 

The Sherrin case is clearly not an analogous case, in 
which one foreman of a section gang was injured by 
another foreman of a section gang. Both of them oc- 
cupied the same status toward the common road- 
master. 

The Higgins case was one in which a laborer on a 
construction train was killed through the negligence 
of the engineer of the same train, both of whom were 
under the control of the conductor of the train. It 
seems to us that the court was evidently hard pressed 
to extract any authority from this case to sustain its 
purpose. 

In the Murray case it is hard to draw a parallel with 
the railroad cases, especially for the reason that a 
street railroad has not the same system of foreman- 
ship that the railways have; yet were the same facts 
to recur in another case, we doubt if the Murray case 
would be upheld, as it would perhaps be elicited that 
there was a superintendent of trackmen (including 
watchmen), and asuperintendent of car service, which 
would, under the ruling of the Schlereth case, the 
latest on the subject, remove the exemption. 

The Schaub case, which was so confidently relied 
upon by Judges Macfarlane and Gantt in the Relyea 
and Parker cases as sustaining the strict rule, was a 
ease, the opinion of which was lengthily written by 
Judge Gantt. In that case he says that the record does 
not show who were directly instrumental in bringing’ 
about the injury, and that the evidence was not ex- 
plicit as to who caused it; then proceeds to lay down 
the law of fellow-servants! The court wound up the 
decision by remanding the case for a new trial, prin- 
cipally under the issue of contributory negligence. 

The Relyea case was decided by Division No. 2, 
which is made up of two avowed followers of the rule 





in the Rohback case and one of the contrary opinion, 
and such a result as was reached was to be expected. 
It must not be taken for granted that we claim that all 
that was laid down as law in the McDermott and Roh- 
back cases has been departed from in this State. On 
the contrary, much that was decided in those cases is 
law at this time, and while we have not made an ex- 
amination to ascertain, yet we have no doubt but that 
these cases have been cited with approval in many (per- 
haps most) of the cases cited by us as maintaining a 
different theory as to who are fellow-servants. But it 
must not be supposed that when the court cites the 
Rohback case to sustain the rule that a railroad com- 
pany must furnish safe appliances it intended to 
swallow the case whole. In nearly all cases, as is 
well known, there are a number of distinct points of 
law settled, yet afterwards, when one of these partic- 
ular points is raised, the sustaining case is cited as a 
whole. 

We would call especial attention to Judge Sher- 
wood’s hypothetical case in the Parker case, in which 
he says that if he should employ one man to haul 
manure on his farm and another to scatter it, and one 
should injure the other, no court would declare that 
they were other than fellow-servants, and then de- 
clares that that state of facts is similar to the case in 
hand, but we fail to note the similarity. In examin- 
ing that opinion it will doubtless oceur to the logical 
mind at a flash that itis but a step from the hauler 
and scatterer to the common employer, and it was 
never supposed, so far as we can find, that they were 
ever considered other than fellow-servants under sim- 
ilar circumstances. There must have’ been some 
“straws” in that manure that the learned judge was 
catching at. The court, as is well known, is composed 
of three “strict constructionists’”? and four who ad- 
here to the contrary rule as to fellow-servants; and 
while the whole court concurred in the Schlereth case, 
no one doubts but that the minority were convinced 
against their will, and consequently are “of their opin- 
ion still,””’ otherwise they would have gone on and 
made a day of it, and overruled the Rohback and 
Relyea cases and closed the question for all time as to 
the present membership of the court. 

So that in recapitulation we ask: ‘*What is the law 
on the subject?” there being a number of thor- 
oughly considered cases deciding the matter both 
ways, no one of which has been declared overruled. 

W. D. JAMESON. 

Kansas City, Mo. 
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To the Editor of the Central Law Journal: 

The recent decision of Heizer v. Kingsland, ete. Co., 
by the Supreme Court of Missouri, reported in your 
August 5 number, would seem to merit the criticism 
made by Mr. Murfree in his note thereto. In neither 
the decision or note is there any reference made to 
the case of Shubert v. Clark Co., 51 N. W. Rep. 1103, 
in which the Supreme Court of Minnesota would 
seem to have laid down a principle of law antagonistic 
to the holding by the Missouri court. In the Minne- 
sota case a manufacturer sold a ladder which had a 
defect concealed by paint, and the court held the 
company liable to third person injured by the break- 
ing of the ladder, notwithstanding he had no con- 
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tractual relations with the manufacturer, and into 
whose hands it had come in the usual course of busi- 
Certainly one of the courts has failed to lay 
down good law, but for once the Minnesota court 
would seem not to have ranged very far from reason 
and justice. THOMAS KNEELAND. 


ness. 





LIABILITY OF CITY FOR NEGLIGENT 
FIREMEN. 
To the Editor of the Central Law Journal: 

In a late issue (No. 3, Vol. 35) of your valuable 
journal I read with much interest the decision and note 
in case of Dodge v. Granger, where the responsibil- 
ity of a city for negligent acts of its firemen is dis- 
cussed. In addition to the cases cited in the note, I 
would calf your attention to Gillespie v. City of Lin- 
coln, a late decision of the supreme court of this 
State (Nebraska) on the same question, and which 
follows the prevailing rule. H. J. WHITMORE. 


ACTS OF 








BOOK REVIEWS. 





BLACK ON INTOXICATING LIQUORS. 

The author of this work has become quite well 
known to the profession as the author of several mer 
itorious treatises. The subject of which this book 
treats is eminently practical, and is of more or less 
value in all the States. It purports to be and is a legal 
treatise upon the law applicable to the sale of intoxi- 
cating liquors, and, as the author says, is “not a plea 
for any particular system of liquor legislation.”” The 
scope of the book may best be indicated by a state- 
ment of the subjects of its chapters: 1. Definitions 


and construction of terms; 2. General theory of the, 


police power; 3. Constitutionality of the liquor laws; 
4, Liquor legislation and the regulation of commerce; 
5. Prohibition; 6. Local option; 7. Taxation of the 
liquor traffic; 8. The licensing system; 9. Regulation 
of sales by druggists and physicians; 10. Regulation of 
liquor traffic by municipal corporations; 11. Laws 
against adulteration of liquor; 12. Effect of liquor 
laws on contracts and rights of action; 13. Civil dam- 
age laws; 14. Injunction and abatement of liquor 
nuisances; 15. Search and seizure laws; 16. Criminal 
responsibility under the liquor laws; 17. Crimes and 
offenses under the liquor laws; 18. Illegal sales 
of liquor as criminal offenses; 19. Indictments 
under the liquor laws; 20. Evidence in prosecutions 
under the liquor laws; 21. Procedure in liquor cases. 

It will .thus be seen that the author has, 
wtihin th® limits of this work, comprehended 
the substantial points or questions arising un- 
der the law of intoxicating liquors. We have had 
occasion before to speak of the terse, clear language 
used by the writer of this work, and the conscientious 
manner in which he prepares his matter. The pres- 
ent work seems to have been prepared in the same 
manner, the citations being exhaustive and the text 
carefully written. The work contains 700 pages, well 
printed and bound, and is published by the West 
Publishing Company, St. Paul. 


LEWIS’ FEDERAL POWER. 

The author states that in writing this work he was 
strongly imbued with two ideas. First, that no prin- 
ciple relating to interstate commerce can be said to be 
a part of our constitutional law until it has been made 
the basis of a decision in the Supreme Court of the 
United States. He has therefore confined himself in 
the text to a discussion of the decisions in that tribu- 
nal. Second, the importance of the historical devel- 





opment of the subject. He has therefore endeavored 
to trace through the decisions of the supreme court 
the origin, growth and modification of every principle 
of constitutional law relating to the federal power 
over commerce, and its effect in curtailing the legis- 
lative action of the States. The work treats in suc- 
cessive chapters of the following subjects: 1. The 
term ‘‘commerce”’ and the extent of the power granted 
to congress; 2. The nature of the federal power over 
commerce; 3. The effect of the federal power over 
commerce on the general legislative power of the 
States; 4. The effect of the federal power over com- 
merce on the State power of taxation; 5. The 
effect of the federal power over commerce on 
the State police power; 6. The doctrine of the 
silence of congress. It will be seen that the book 
is a modern one and within modern lines. It is 
readable as giving one a clear presentation of the 
leading questions which have arisen of late regarding 
the interpretation of the federal constitution as con- 
nected with the subject of interstate commerce. The 
author is William Draper Lewis, a prominent mem- 
ber of the Philadelphia Bar, and is written in clear 
and concise osseous It contains 750 pages. 





HUMORS OF THE LAW. 


A justice of the peace who was constantly trying 
criminal cases was called upon to marry a couple. 
After he had asked the usual question, if they 
desired to be united in the bonds of matrimony, and 
they had replied in the affirmative, the justice said 
solemnly: “Having pleaded guilty to the charge, if 
there are in your opinion any mitigating circum- 
stances, now is the time to state what they are. 
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1. ADMINISTRATION— Sale ef Land—Fraud.—Where it 
is claimed that an administrator’s sale of real estate, 
which has been confirmed, and a deed executed, was 
fraudulent, the facts constituting the alleged fraud 
should be set forth in a petition Sworn to posi- 
tively. — LANDER V. ABRAHAMSON, Neb., 52 N. W. Rep. 
571. 

2. ADMINISTRATION — Sale of Lands.— It is not neces- 
sary to state, in an order to show cause why a license 
should not be granted an administrator to sell the lands 
of his intestate to pay the debts of the estate, the 
names of the heirs or other interested parties. The 
order is sufficient to confer jurisdiction over the per- 
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son if it directs “all persons interested in the estate”’ 
to appear at the time and place named in the order.— 
STACK V. ROYCE, Neb., 52 N. W. Rep. 675. 

3. ALIMONY—Judgment— Counterclaim.—In a divorce 
proceeding the husband cannot set up as a counter- 
claim an indebtedness of the wife to him when she 
asks for alimony pending the litigation, and hence he 
will not be barred from setting up such counterclaim 
in a subsequent suit, brought by an assignee of the 
wife on a judgment granting such alimony.—PARKER 
v. ALBEE, Iowa, 52 N. W. Rep. 533. 

4. APPEAL — Notice. — Under Code, § 3178, which de- 
clares that “an appeal is taken by the service of a no- 
tice on the adverse party, his agent or attorney,” a no- 
tice of appeal which, after giving the names of the 
parties, is addressed ‘“‘To the above-named plaintiff, or 
to W. H. Stivers, his attorney,” and which is duly 
served on said attorney, is sufficient.—BRUNER V. WADE, 
Iowa, 52 N. W. Rep. 558. 

5. ASSAULT AND BATTERY— Damages.—Where the evi- 
dence in an action for assault showed that it was brutal 
and unwarranted, the damages should embrace reason- 
able expenses for medical treatment, the reasonable 
value of the time lost, and such sum as would fairly 
compensate plaintiff for physical pain.— MARTIN Vv. 
MURPHY, Iowa, 52 N. W. Rep. 662. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as- 
signment for the benefit of creditors, as it secures an 
equitable distribution of the proceeds of the debtor’s 
property among his creditors, will be sustained, if pos- 
sible.— LANCASTER COUNTY BANK VY. HORN, Neb., 52 N. 
W. Rep. 562. 

7. ATTACHMENT — Priority. — Under Mansf. Dig. § 325, 
proviliing that an order of attachment binds defend- 
ant’s property “from the time of the delivery of the or- 
der to the sheriff or other officer,” the lien of an at- 
tachment which is first placed in the sheriff’s hands is 
prior to that of one subsequently delivered to him, 
though the latter was levied first.—GREGORY V. ADLER, 
Ark., 19S. W. Rep. 921. 

8. ATTACHMENT AGAINST PARTNERS — Minor.— Where 
two partners were sued for a partnership debt, and an 
attachment was issued against both, and was levied 
on partnership property, and one defendant pleaded 
in abatement, and the finding thereon was in his favor, 
and the other failed to plead, the trial court erred in 
abating the attachment as to both defendants, as it 
should have been abated only as to the partner plead- 
ing.—HILL v. BELL, Mo., 19S. W. Rep. 959. 

9. BOND OF DEPUTY SHERIFF.—A deputy sheriff is re- 
quired to give a bond for the same amount as his 
principal, and the bond of such deputy must run tothe 
county in which he was appointed.—RIGGs V. MILLER, 
Neb., 52 N. W. Rep. 567. 

10. BUILDING ASSOCIATION—Usury.—There can be no 
usury in a building association mortgage which ex- 
pressly stipulates that the borrower shall not pay 
more than the legal rate of interest.—TAYLOR V. VAN 
BRUEN BLDG. & LOAN Ass’N, Ark., 19S. W. Rep. 918. 

11. CARRIERS — Contracts. — Where contractors con- 
struct a free gravel road under a contract with the 
board of county commissoners, and at the request of 
the board and engineer perform extra services, the 
board cannot resist an action for the price of such 
services on the ground that it had no authority to 
change the contract. — BOARD OF COM’RS OF HAMILTON 
COUNTY V. NEWLIN, Ind., 31 N. E. Rep. 465. 

12. CERTIORARI — Pleading. — Where proceedings to 
tile a drain or remove to the circuit court by certiorari, 
and the name of the party in whose interest the affi- 
davit for the writ purports to be made nowhere ap- 
pears in the return thereto, and the affidavit does not 
set forth that such party is liable to assessment for the 
expense of the work, or that he has any interest to be 
affected by the proceeding, the writ was properly dis- 
missed.— MORSE V. WILLIAMS, Mich., 52 N. W. Rep. 629. 

13. CONSTITUTIONAL Law — City Fire Limits — Ordi- 
nances.— Where a person, under permit granted by a 





city council to erect frame buildings within the fire 
limits, has made contracts, and incurred liabilities 
thereon, before a rescission thereof, he acquires a pri- 
vate property right, of which he is entitled to protec- 
tion.— CITY OF BUFFALO V. CHADEAYNE, N. Y., 31 N. E. 
Rep. 443. . 


14. CONSTITUTIONAL LAW — County Treasurers—Mal- 
feasance.— Under section 2, art. 13, of the constitution, 
the legislature has authority to vest the power of re- 
moving inferior officers in the governor. — STATE y. 
PETERSON, Minn., 52 N. W. Rep. 655. ‘ 

15. CONSTITUTIONAL LAW — Inspection—Illuminating 
Oils.—By section 4, ch. 246, Laws 1889, providing for the 
inspection of illuminating oils in tank railroad cars, 
the legislature intended the inspection to be made in 
such tank cars, without reference to the will of the 
owner.— WILLIS V. STANDARD OIL CO., Minn., 52 N. W. 
Rep. 652. 

16. CONTRACT — Agreement of Creditors.— An agree- 
ment between creditors not to sue the debtor without 
the concurrence of a majority of. the creditors does 
not accrue to the benefit of the debtor, and he cannot 
plead it as a bar toan action against him by one of 
the creditors.— JOHNSON V. BAMBERGER, Ark., 1958. W. 
Rep. 920. 

17. CONTRACT — Pleading.— In an action on a written 
agreement, purporting to be signed by defendant 
through his agent, the plea of the general issue admits 
the execution of the contract, and that the signature 
of defendant was duly authorized.—INGLISH V. AYER, 
Mich., 52 N. W. Rep. 639. 

18. CONTRACT — Damages. — Where the contract for a 
job of printing did not require plaintiff to purchase 
therefor a new printing press, in an action for a breach 
of the contract, plaintiff cannot recover damages on 
account of the purchase of such press, though defend- 
ant, after making the contract, requested plaintiff to 
purchase it.—StT. Louis, A. & T. Ry. CO. V. BEARD, Ark., 
19S. W. Rep. 923. 


19. CONTRACT — Parol Evidence. — Where a written 
agreement for the sale of an interest in an hotel, 
and the joint operation of the hotel provides, 
without ambiguity, for the payment of a certain 
sum ina certain time forthe interest so sold, it is not 
competent to show by parol that it was understood the 
payment was to be made out of the profits of the busi- 
ness, or in any other manner not specified in writing. 
—SMITH V. KEMP, Mich.,52 N. W. Rep. 6389. 


20. CONTRACT— Subscriptions—Conditions.—In an ac- 
tion by a church corporation to recover money in the 
hands of the treasurer of a society organized by the 
church members in order to procure funds for furnish- 
ing aproposed new church building, the defense was 
that the money was contributed on the condition, 
which was not complied with, that the building should 
be located at a certain place: Held, tha¢ defendant 
(treasurer of the society) was properly permitted to 
testify that she contributed with the understanding 
that the location had been determined on at the time 
the society was organized, and to state what others 
told her as to their understanding. — First M. E. 
CHURCH OF BURLINGTON V. SWENY, Iowa, 52 N. W. Rep. 
546. 

21. CORPORATION — Change of Name.— Under Act 
March 26, 1872, §1, which declares that, “in changing 
the name of any corporation, no name shall be adopted 
similar to the name of any other corporation organ- 
ized under the laws of this State,’ a corporation can- 
not change its name so to adopt a name used by a cor- 
poration which, though not fully organized, has re- 
ceived its license for incorporation, even though such 
license was obtained after the directors of the former 
company had called a meeting to vote on the proposed 
change of name, and had published notice of such 
meeting.— ILLINOIS WATCH CASE CO. VY. PEARSON, IIL, 
81 N. E. Rep. 400. 

22. CORPORATIONS — Insolvency — Wages.— Although 
considerable manual labor is involved in the business 
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of inspecting lumber, in measuring and ascertaining 
the quantity and quality of logs, it is not that, so much 
as their judgment and integrity, which commands the 
compensation paid inspectors; and they are not wage 
earners, within the protection of Laws 1887, Act 94, 
which makes all debts owing for labor bya person or 
corporation at the time of becoming insolvent pre- 
ferred claims against the estate.—IN RE SAYLES, Mich., 
52 N. W. Rep. 637. 

23. CORPORATIONS—Issuance of Stock.—A corporation 
can issue itsstock only by directions of the corpo- 
ration, and, unless there are stipulations in its charter 
to the contrary, its stockholders are entitled pro rata to 
a preference in the purchase of the new stock.—HuMm- 
BOLDT DRIVING PARK ASS’N V. STEVENS, Neb., 52 N. W. 
Rep. 568. 

24. CORPORATIONS — Preferences— Wages.—A person, 
who, while laboring himself, employs men, several 
teams owned by himself, and other hired teams in per- 
forming a contract with a firm, is not a wage earner, 
within the protection of Laws 1887, Act 94, providing 
that all debts owing for labor by any person or cor- 
poration at the time of becoming insolvent shall be 
preferred claims against the estate.— IN RE CLARK, 
Mich., 52 N. W. Rep 637. . 

25. CouRT—Jurisdiction.—On an appeal in an action 
for the recovery of the possession of specific personal 
property, the appellate court has jurisdiction notwith- 
standing that, between the filing of the complaint 
and the rendition of judgment, a third person inter- 
venes as a party defendant claiming an equitable lien 
on the property.—SMITH V. DOWNEY, Ind., 31 N. E. Rep. 
449. 


26. CRIMINAL LAW—Assault.—In an action for an as- 
sault to do great bodily harm the court did not err in 
refusing to charge that the jury must find a specific 
intent to assault the prosecuting witness, and in 
charging that, if defendant shot into a crowd with the 
intention of wounding any of them, he might be con- 
victed.—PEOPLE V. RAHER, Mich., 52 N. W. Rep. 625. 

27. CRIMINAL LAW—Changing Name of Witness on In- 
formation.—In a prosecution for felony, after the wit- 
ness had been sworn, the prosecuting attorney asked 
and obtained leave to make a correction in the name of 
such witness by changing the initials of the Christian 
name from C A. to H. C.: Held, that the prosecuting 
attorney should be required to show that he was not 
aware of the mistake until that time, and that, if the 
accused should make it appear that he was misled, the 
court should continue the case to a later day in the 
term.—BINKLEY V. STATE, Neb., 52 N. W. Rep. 708. 


28. CRIMINAL LAw—Larceny.—An indictment charg- 
ing defendant with stealing and carrying away ona 
certain day a certain number of bags of flax belonging 
to one person and a certain number belonging to an- 
other person, all being at the time and place in the 
possession of one of the owners, does not charge more 
than one offense.—STATE V. LARSON, Iowa, 52 N. W. Rep. 
539. 

29. CRIMINAL LAw—Murder—Corpus Delicti.—On trial 
for murder where the crime charged was accomplished 


by poison, the corpus delicti may be proven by circum-, 


stantial evidence, and it is enough to show that poison 
was immediately at hand, in the house in which de- 
fendant lived, in a cabinet usually unlocked, and with- 
in her easy and immediate reach, and that she was 
aware of such facts.—ZOLDOSKE V. STATE, Wis., 52 N. W. 
Rep. 778. 


30. CRIMINAL LAW—Witnesses.—Under Code, § 4421, 
which provides that the county attorney shall not in- 
troduce witnesses on atrial who had not been exam- 
ined before the grand jury, unless he shall have given 
defendant written notice stating the name of the wit- 
ness, and the “substance of what he expects to prove 
by him on the trial,” on an indictment for nuisance a 
notice that the State expected to prove by the witnesses 
named in the notice that the nuisance had been kept 
and maintained by defendant, as charged in the in- 












dictment, was insufficient.—STATE V. KREDER, Iowa, 52 
N. W. Rep. 658. 

31. CRIMINAL PRACTICE—Assault—Autrefois Acquit.— 
Where a person makes a murderous assault on another 
with a pistol, and in the struggle to disarm the assail- 
lant the weapon is discharged, and a third person 
killed, an acquittal of the murder of such person 
is no bar to a subsequent indictment for an assault 
with intent to kill the person who was first attacked.— 
WINN V. STATE, Wis., 52 N. W. Rep. 775. 

32, CRIMINAL TRIAL—Testimony of Accused.—On trial 
for murder, after testifying in his own behalf, defend- 
ant requested an instruction that the jury were the 
sole judges of the credibility of his testimony, and that 
they should judge and weigh it as they would that of 
other witnesses; which the court gave, adding that the 
jury should also consider defendant’s interest: Held, 
that the addition was erroneous, as singling out and 
instructing upon the evidence of a particular witness, 
and asa charge on the weight of evidence.—MUELY V. 
STATE, Tex., 19S. W. Rep. 915. 

33. DEED — Acknowledgment.—A certificate of ac- 
knowledgment to a deed which states that “personally 
came Catherine Tozier to me known to be the identical 
person whose name is affixed to the above instrument 
as grantor, and acknowledged the same to be her vol- 
untary act and deed,” which certificate is signed by an 
officer authorized to take acknowledgments, and at- 
tested with his official seal, held valid.—GREGORY V. 
KENYON, Neb., 52 N. W. Rep. 685. 

34. DEED—Delivery.—An old man executed a deed 
conveying certain land to his minor nephews and 
nieces, and reserving a life estate in himself. He 
handed the deed to athird person, who kept it until 
after his death, when,at the instigation of his sole dev- 
isee, it was given to his widow, and by her destroyed. 
The grantor had said that he wanted the deed kept for 
the children: Held, that the delivery was sufficient to 
pass title—DOUGLAS V. WEST, Ill., 31 N. E. Rep. 403. 

35. DEED—Reservation—Right of Way.—A reservation 
in a deed of a ‘‘reasonable right of way across the 
land” conveyed does not entitle the owner of the dom- 
inant estate to inclose a right of way with fences.— 
SIZER V. QUINLAN, Wis., 52 N. W. Rep. 690. 

36. DESCENT AND DISTRIBUTION—Husband and Wife.— 
On the death of a wife leaving a will making provision 
for the husband inconsistent with his statutory rights 
to take one-third of the fee of the lands of which she 
died seised (Rev. St. 1881. § 2485), he may abandon his 
statutory rights, and take in lieu thereof under the 
will.—CLARK V. CLARK, Ind., 31 N. E. Rep. 461. 

37. DIVORCE—Alimony.—Though Gen. St. ch. 52, art. 3, 
§ 6, authorizes an allowance to the wife out of the hus- 
band’s estate when a divorce is obtained by her, and 
not when obtained by him, nevertheless she may be 
entitled to an allowance, not having sufficient estate of 
her own, if a divorce has been improperly granted to 
him instead of to her.—GAINns v. GAINS, Ky., 19 8S. W. 
Rep. 928. 

38. DOWER.—Rev. St. 1881, § 2491, provides that a sur- 
viving wife is entitled to one-third of all the real estate 
of which her husband was seised during coveture, in a 
conveycnce of which she had not joined: Held, that a 
judgment against a husband and wife quieting title to 
land which had been owned by the former, but which 
prior to the action he alone conveyed, is binding on the 
wife after the husband’s decease.—TANGUEY V. O’CON- 
NELL, Ind., 31 N. E. Rep. 469. 

39. DoOWER—Election.—How. St. §§ 5824, 5825, giving a 
widow, under certain circumstances, the right to elect 
whether she will take under the statutes of distribu- 
tions or under the will of her deceased husband, and 
providing that the election to take otherwise than un- 
der the will shall be in writing, and filed within a year 
in the court in which proceedings for the settlement 
of the estate are being taken, and that failure to file 
such election within the time specified shall be deemed 
an election to take under the will, do not prevent an 
election by the guardian of an insane widow, made 
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with the approval of the said court.—ANDREWS V. Bas 
SETT, Mich., 52 N. W. Rep. 743. 

40. DRAINAGE — Repairs. — Since drains constructed 
under Act March 9, 1875, were not especially con- 
structed under the supervision of the commissioners 
charged with their establishment, the county surveyor 
was not obliged to wait until such drains were entirely 
completed before having them repaired, as commanded 
by Elliott’s Supp. 1889, § 1193, but might take possession, 
for that purpose, of the completed portions.—ARTMAN 
v. WYNKOOP, Ind., 31 N. E. Rep. 468. 

41. DRAINAGE ASSESSMENTS—Defective Description.— 
Where a complaint to enforce an assessment for drain- 
age clearly shows the land intended to be benefited, 
and shows the mistake in the assessment describing 
it, the mistake may be corrected.—LUZADDER V. STATE, 
Ind., 31 N. E. Rep. 453. 

42. EMINENT DOMAIN—Procedure.—In this State, the 
special remedy provided by statute for determining by 
condemnation proceeding the damage to land when a 
part thereof is taken for right of way purposes by a 
railroad company is exclusive.—FREMONT, E. & M. V. 
R. Co. Vv. MATTHIES, Neb., 52 N. W. Rep. 698. 

43. EMINENT DOMAIN — What Constitutes Taking.— 
Where condemnation proceedings for land had been 
instituted by a railroad company, and then, as they 
might, been discontinued, a subsequent unintentional 
encroachment of its track thereon which was on dis- 
covery speedily set back, is a simple trespass only, 
and not a taking thereof.—MORRIS Vv. WISCONSIN MID 
LAND R. Co., Wis., 52 N. W. Rep. 758. 

44. Equity — Dissolution of Corporation.—Where a 
bill is filed by a creditor of a corporation to dissolve 
the corporation and appoint a receiver, other creditors 
who, after a receiver has been appointed, intervene in 
the suit for the purpose of establishing an alleged 
priority in their favor, cannot complain of the validity 
of the decree appointing the receiver, since the relief 
claimed by them is subordinate to such decree.—Com- 
MERCIAL NAT. BANK V. BURCH, IIl., 31 N. E. Rep. 420. 

45. EQUITY PLEADING — Gaming Contract.—Rev. St. 
1891, ch. 38, § 137, which provides that, in suits to set 
aside instruments executed in violation of the criminal 
law, complainant ‘shall be entitled to discovery as in 
other actions and all persons should be obliged and 
compelled to answer upon oath,” does not prevent 
complainant, in a suit to set aside a gaming contract, 
from waiving an answer under oath.—PATTERSON Vv. 
Scort, Ill.,31 N E. Rep. 483. 


46. ESTOPPEL—Representations.— Where one by his 
own words willfully causes another to believe in a cer- 
tain state of facts, as by stating that he is not the 
owner of certain property, and thus induces him to act 
on such belief so as to alter his own previous position, 
as by purchasing the property, the former is concluded 
from afterwards averring against the latter a different 
state of things from what he then represented.—BLOD- 
GETT v. MCMURTRY, Neb., 52 N. W. Rep. 706. 


47. EVIDENCE ILLEGALLY TAKEN IN ANOTHER ACTION. 
—Oral evidence, illegally taken, against objection, in 
the probate court, of a person who appeared there by 
‘counsel in answer to a summons of the administrator 
of an intestate estate, as to money and effects belong- 
ing thereto in his hands, and who claims an absolute 
assignment to him by intestate of a life insurance 
policy, is admissible as his declaration in a suit by the 
administrator to obtain a reassignment of the policy.— 
LILLEY Vv. MUTUAL BEN. LIFE Ins. CO. OF NEWARK, 
Mich., 52 N. W. Rep. 631. 

48. EXECUTORS— Power of Survivor.—How. St. § 5844, 
provides that “when all the executors appointed in 
any will shall not be” legally authorized to act as such, 
such as are authorized can perform every act and dis- 
charge every trust required by the will as effectually 
as if all were authorized and should act together: Held, 
where testator devised his property to three executors 
in trust, and empowered them or the survivors or sur- 
vivor of them to pay or compromise incumbrances on 





his real estate, and one of the executors died shortly 
after testator, and another failed to qualify, that a 
deed executed by the remaining executor by which, in 
consideration of the cancellation of a mortgage ona 
portion of the trust estate, another portion thereof 
was conveyed, was valid.— HERRICK V. CARPENTER, 
Mich., 52 N. W. Rep. 747. 

49. FALSE PRETENSES.—The allegation, in an informa- 
tion for obtaining money for a charity under false 
pretenses, that the person to whom the false repre- 
sentations were made was a member of the copart- 
nership of which the money was fraudulently ob- 
tained, is sufficient to show the agency and authority 
to give in charity. — PEOPLE V. FITZGERALD, Mich., 52 
N. W. Rep. 726. 

50. FRAUD.—In trover for goods, the alleged property 
of plaintiffs’ firm, sold under execution by defendants 
against J, claimed to be the firm’s agent, defendants 
answered that the firm was in name only, a matter of 
convenience, and used to protect J from his creditors’ 
claims: Held, that the burden of proof was on de- 
fendants to establish the fraud, that positive proof 
was not required, but it could be proven by circum- 
stances from which the inference could be drawn.— 
FREEDMAN V. CAMPFIELD, Mich., 52 N. W. Rep. 630. 

51. FRAUDS, STATUTE OF—Part Performance.— Where 
a husband deeds property to his wife upon the un- 
derstanding that it is to be devised by her to a univer- 
sity, and the agreement is fully performed by both, 
and rests for a number of years, until the death of the 
wife, when the will is declared invalid the agreement 
is without the statute of frauds or the statute of trusts 
and uses, and may be evidenced by the declarations of 
the wife at the time, and letters written by the hus- 
band with her consent in regard thereto.—BARKER V. 
SMITH, Mich., 52 N. W. Rep. 722. 


52. FRAUDULENT CONVEYANCE.—A transfer by an in- 
solvent son to his father of less than his debt to him, 
made in pursuance of a demand by the father for pay- 
ment without any intent to defraud creditors, is not 
void as to creditors whose claims arose prior to such 
transfer, though the son is permitted to remain in pos- 
session for a short time. — BARR V. CHURCH, Wis., 52 N. 
W. Rep. 591. 


53. FRAUDULENT CONVEYANCE.—Rev. St. 1881, § 4921, 
provides that, ‘tall deeds of gift, made in trust for the 
use of the person making the same, shall be void as 
against creditors, existing or subsequent:” Held, that 
a complaint by a subsequent judgment creditor to sub- 
ject land to the payment of the judgment, which 
showed that defendant furnished his son the money 
with which to purchase the land, but failed to show 
that the land was conveyed tothe son in trust for de- 
fendant, is bad on demurrer. — BRIGHT V. BRIGHT, Ind., 
31 N. E. Rep. 470. 


54. FRAUDULENT CONVEYANCE— Assignment.—A con - 
veyance of land and bills of sale, being direct convey- 
ances by a debtor to his creditor in payment of valid 
debts, are good against an attachment levied on such 
land and premises. — GOODBAR ¥. LOCKE, Ark., 198. W. 
Rep. 924. 


55. GARNISHMENT.— In a garnishee proceeding, where 
it appeared that some months before the action was 
begun the principal defendant transferred to the gar- 
nishee certain notes, receiving part payment, and also 
left other notes with the garnishee for collection, but 
that before the commencement of the action the gar- 
nishee had paid the balance due on the notes so trans- 
ferred, and had collected and paid over the money on 
the notes left with him for collection, and there is no 
evidence of fraud or bad faith, the jury were properly 
charged to find forthe garnishee.—WILEs V. LEE, Ind., 
31 N. E. Rep. 474. 

56. GARNISHMENT OF LEGACY.— Where, in a garnish- 
ment proceeding against an executor having in his 
hands money coming tothe judgment defendant un- 
der her father’s will, the amount thereof was not as- 
certainable until settlement of the estate, the executor 
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was not entitled to be discharged because of delay in 
taking his answer, as he was not thereby prejudiced, 
and could have himself at any time applied to have 
had his answer taken.—BOYER V. HAWKINS, Iowa, 52 N. 
W. Rep. 659. 

57. GUARANTY—Extension of Time.—Where goods are 
sold on 60 days’ time, on the guaranty of a third per- 
son to become responsible for payment, and the seller, 
without the consent of the guarantor take the 
purchaser’s note, payable after maturity on the ac- 
count, the guarantor is released from liability —MAaAnN- 
NING V. ALGER, Iowa, 52 N. W. Rep. 542. 

58. HABEAS CorpPUS.—A defendant in a criminal prose- 
cution who had given bail for his appearance at the 
next term of court, and is thereby entitled to his free- 
dom, is not entitled to the writ of habeas corpus, since 
he is not in custody, within the meaning of the statute. 
—SPRING V. DAHLMAN, Neb., 52 N. W. Rep. 567. 

59. HIGHWAYS — Report of Viewers.— Under Rev. St. § 
5016, which imposes on viewers the duty to ascertain 
whether a highway will be of “public utility,” and to 
“lay out and mark” it “on the best ground” and under 
section 5017, providing for a report by such viewers 
giving a decription of such location “by metes and 
bounds,” their report that they have “proceeded to re- 
view, mark, and locate the proposed highway,” with a 
decription of the road, is sufficient, and they are not 
quired to state therein that the road will be of public 
utility, and is located on the best ground.—CAMPBELL 
v. Forey, Ind, 31 N. E. Rep. 454. 

60. HIGHWAY— Right of Appeal.—Under Laws 1887, p. 
245, § 10, providing that, “‘in all cases of appeals being 
allowed from the judgment of the county court, assess- 
ing damages, or for opening, changing, or vacating any 
road, the circuit court shall be possessed of the cause, 
and shall proceed to hear and determine the same 
anew,” an appeal from a judgment vacating a portion 
of a public road lies the circuit court.— IN RE BIG HOL- 
LOW ROAD, Mo., 198. W. Rep. 947. 

61. HIGHWAYS— Statutory Proceedings— Notice.—Un- 
der the statute, the county board, upon giving public 
notice through the newspapers, as required by law, 
and complying with the law in other respects, may 
locate a valid public road through the property of one 
or more of the land-owners, although he has no actual 
notice of the proceedings while they are pending.— 
PAWNEE COUNTY V. STORM, Neb., 52 N. W. Rep. 696. 


62. HIGHWAY — Wrongful Opening. — The fact that 
supervisors of roads may be punished for contempt in 
disobeying a mandate to open upa highway established 
on a section line does not preclude a person from en- 
joining them from opening up the road across his land 
instead of along the section line.— KERN V. ISGRIGG, 
Ind., 31 N. E. Rep. 455. 


63. INSURANCE— Assignment of Policy.—An insurance 
policy provided that if the property insured should be 
sold or conveyed, or if the policy should be assigned, 
without written consent, then the policy should be 
void. The insured sold the property and assigned the 
policy without. the company’s consent, whereupon 
the assignee sent the policy to an agent, who returned 
it unindorsed, explaining that he had no authority to 
authorize a transfer, and suggesting that the policy be 
sent to the general agent, who would indorse thereon 
the company’s consent. It was accordingly sent to the 
general agent, who returned it unindorsed, without 
explanation, but the assignee, supposing it to be 
properly indorsed, made no examination of it: Held, 
that there was no contract of insurance with the as- 
signee, and no liability on the policy.—NEW Vv. GERMAN 
Ins. CO. OF FREEPORT, Ind., 31 N. E. Rep. 475. 


64. INSURANCE — Cancellation. — Sanb. & B. Ann. S8t.§ 
1946d providing that, at the request of a party insured, 
the insurance company shall cancel the policy and re- 
turn the unearned premium, and article 15 of the by- 
laws of a certain company giving the company the 
right to cancel any policy,and requiring it in case it 
does so to return the unearned premium, do not re- 








been determined by the insolvency of the company, 
but only where it has been determined at the request 
of the insured, or the express desire of the company.— 
DEWEY V. Davis, Wis., 52 N. W. Rep. 774. 

65. INSURANCE—Premium Notes.—A provision in the 
articles of association of a mutual insurance company, 
which allows the insured to pay his whole insurance 
in cash, and so relieve himself from liability for fur- 
ther assessments, instead of giving a premium note, 
isnot contrary tothe principle of mutual insurance, 
but is equivalent to an assessment to the full amount 
of the said note at its inception. — DAVIS Vv. OSHKOSH 
UPHOLSTERY Co., Wis., 52 N. W. Rep. 771. 

66. INSURANCE—Representations.— The provision of a 
fire insurance policy, that for any false representations 
or any omission to make known every fact material to 
the risk the policy shall be void, is not violated by the 
fact that some shelving aftixed to the realty, and 
covered by a policy of insurance on a stock of goods 
and store furniture, was subject to a mortgage on the 
building, of which no mention had been made in the 
application, because both the insured and defendant’s 
agent supposed that the mortgage did not cover such 
property.—CRITTENDEN V. SPRINGFIELD FIRE & MARINE 
Ins. Co., Iowa, 52 N. W. Rep. 548. 

67. INTOXICATING LIQUORS— Civil Damage Laws.—In 
an action against a liquor seller and his sureties ona 
bond given under Rev. St. 1891, ch. 438, § 5, conditioned 
for the payment of all damages sustained in person or 
property or means of support by reason of said prin- 
cipal defendant selling or giving away intoxicating 
liquors, where the declaration alleges the giving as 
well as the selling of intoxicating liquors, and there is 
some evidence to prove the giving of such liquors, itis 
proper to submit to the jury the question of the giving 
as well as of the selling of such liquors.—SMITH V. PEO- 
PLE, Ill., 31 N. E. Rep. 425. 

68. INTOXICATING LIQUORS—Sale by Druggist.—Under 
the act amendatory and supplemental of chapter 50 of 
the Compiled Statutes of 1885; entitled “Liquors,” it is 
unlawful for any person to keep for the purpose of sale, 
without license, any malt, spirituous, or vinous liquors. 
Physicians or druggists having permits for the sale of 
liquors for medicinal, mechanical, chemical, or sacra- 
mental purposes are excepted from the operation of 
the act.—STATE V. CLOYD, Neb., 52 N. W. Rep. 579. 

69. JUSTICE OF THE PEACE — Jurisdiction. —In a suit 
against an absconding debtor, where funds were gar- 
nished and service had by posting notices, the justice 
who issued the process resigned before the return day 
set inthe notices, and some time after the return day 
a successor was appointed, who set a day for trial, 
and notified all the parties except defendant: 
Held, that he had acquired no jurisdiction of defend- 
ant; Code, § 3610, providing that the hearing must be 
on the day set in the notices.—EVANS V. RICHARDS, Iowa, 
52 N. W. Rep. 541. 

70. LEASE—Rent — Assignment. —A married woman 
gave a mortgage of her land, containing an assign- 
ment ofthe rents. Afterwards she rented the prop- 
erty and assigned the lease to the mortgagee: Held, 
that in a suit by the mortgagee for the rent, in which 
payment was the only defense pleaded, and in which 
the woman testified on behalf of the mortgagee, it was 
proper to refuse to instruct the jury as tothe respective 
rights of mortgagors and mortgagees to the rents 
of the mortgaged premises, since that question was 
not in issue. — TRULOCK V. DONAHUE, Iowa, 52 N. W. 
Rep. 537. 

71. LEASE—Assignment.—The assignment of a lease 
whose unexpired term is longer than a year is within 
the purview of Rev. St. ch. 56, § 2, which provides that 
no action shali be brought “upon any contract for the 
sale of lands, tenements, or hereditaments, or any in- 
terest in them for a longer term than one year, unless 
such contract, or some note or memorandum thereof, 
be in writing."—CHICAGO ATTACHMENT Co. V. DAVIS 
SEWING MACHINE CoO., III., 31 N. E. Rep. 438. 
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72, LEASE — Cancellation.—A person entitled to the 
assessed value of a house, as compensation for sur- 
rendering the premises acquired under an invalid 
lease, who, pending suit for such surrender, made re- 
pairs thereto rendered necessary by a fire, making it 
substantially the same house as before without any ad- 
ditions, can recover the full value of the house as re- 
paired.—BAXTER V. STATE, Ark., 19 8. W. Rep. 923. 

73. LIMITATIONS—Payment of Taxes.—Under Rev. St. 
1874, ch. 83, § 7, which provides that, whenever a person 
having color of title made in good faith to vacant land 
shall pay taxes thereon for seven successive years, he 
shall be deemed the legal owner, it is necessary for the 
holder of such title to obtain possession of the land 
before he can assert the bar of the statute.—GAGE V. 
SMITH, Ill., 31 N. E. Rep. 430. 

74. Lis PENDENS—Constructive Notice.—Under section 
85 of the Code, as it existed prior to 1887, where an ac- 
tion had been brought which affected the title or pos- 
session of real estate, and summons had been served 
or publication made, third parties were charged with 
notice of the pendency of the action, and while the ac- 
tion was pending could acquire no interest in the sub- 
ject-matter, as against the plaintiff's title —LINCOLN 
RAPID TRANSIT CO. V. RUNDLE, Neb., 52. N W. Rep* 563. 

75. MALICIOUS ATTACHMENT.—Where an attachment 
is maliciously sued out ona claim against a partner- 
ship, and levied, not only on the partnership effects, 
but on all the property of the only responsible mem- 
ber, resulting in the destruction of the business and 
the loss of his individual property, and the attachment 
was made by collusion of another member with the 
creditor, such responsible member may maintain in- 
dividually an action therefor.—GRIMES V. BOWERMAN, 
Mich., 52 N. W. Rep. 751. 


76. MARSHALING ASSETS — Exhausting Securities.—A 
wife mortgaged real estate, conveyed to her by her 
husband, to complainant corporation, to secure the 
husband’s debt, and at the same time the husband 
turned over a number of notes to complainant as col- 
lateral security and gave it a mortgage on his stock in 
trade: Held, that complainant should realize on the 
other securities before resorting to the mortgage on 
the real estate of the wife.—GRAND RAPIDS SAV. BANK 
Vv. DENISON, Mich., 52 N. W. Rep. 733. 


77. MASTER AND SERVANT—Contributory Negligence.— 
In an action against a railroad company for personal 
injury, it must affirmatively appear from the complaint 
that the injured party was free from contributory neg- 
ligence, and the best formula for the expression of that 
fact is the general averment that the injured party was 
himself without fault.—FORT WAYNE, C. & L. R. Co. Vv. 
GRUBB, Ind., 31 N. E. Rep. 460. 


78. MASTER AND SERVANT — Fellow-servant.—A day 
laborer in a foundry, who was frequently called upon 
to assist in running out molds, was a fellow-servant of 
a laborer who made the molds, and his master was not 
liable for injuries sustained by him by the escape of 
molten metal due to the use of an imperfect flask in 
making a mold, when numerous flasks were provided, 
and there was no requirement to use the faulty one.— 
KEHOE V. ALLEN, Mich., 52 N. W. Rep. 740. 


79. MASTER AND SERVANT—Fellow-servants.—A stone 
mason engaged in the construction of a bridge is a fel- 
low-servant of carpenters at work on the same bridge. 
—BIER V. JEFFERSONVILLE, M. & I. R. Co., Ind., 31 N. E. 
Rep. 471. 

80. MORTGAGES — Action to Foreclose.—Where the 
complaint, in an action by a junior mortgagee to fore- 
close, alleges that defendants, among whom is a senior 
mortgagee, who also holds a judgment lien junior to 
plaintiff's mortgage, have some interest in, or lien on, 
the mortgaged premises “accrued since the lien of” 

* the mortgage sought to be foreclosed, and demands 
that all defendants be foreclosed of all their interests 
in the premises, and it is adjudged that the mortgage 
sued on is the prior lien on the premises, such judgment 
does not bar the right of the senior mortgagee to have 





his mortgage subsequently foreclosed.—ENGLISH y, 
ALDRICH, Ind., 31 N. E. Rep. 456. 

81. MORTGAGES — Release.—An agreement to release 
from the operation of a mortgage any parcel of land 
described therein, upon payment at any time of a sum 
equal to the value of such parcel, must be construed as 
referring to the value of the parcel at the time of the 
release, and not at the date of the agreement —PEOPLE’s 
SAV. BANK Vv. NEBEL, Mich., 52 N. W. Rep. 727. 

82. MUNICIPAL CORPORATION—Defective Sidewalks.— 
In an action against a city for personal injuries caused 
by a defective sidewalk, a special finding that defend- 
ant had no “notice of the defective condition of the 
said walk before the time of the accident” negatives the 
existence of constructive as well as actual notice.— 
BERGEVIN V. CITY OF CHIPPEWA FALLS, Wis., 52 N. W. 
Rep. 588. 

83. MUNICIPAL CORPORATION — Defective Sidewalk.— 
Walking upona sidewalk, which the party knows to 
be in a dangerous condition, does not constitute negli- 
gence per se.—CITY OF SANDWICH V. DOLAN, IIl., 31 N. E. 
Rep. 416. 

84. MUNICIPAL CORPORATIONS—Fire and Police Com- 
missioners.—The general provision in section 172 of the 
charter of the city of Omaha for the removal of officers 
of the city by the district court does not apply to mem- 
bers of the board of fire and police commissioners.— 
STATE V. SMITH, Neb., 52 N. W. Rep. 700. 

85. MUNICIPAL CORPORATION — Opening Street.—In 
proceedings to open a street, where the evidence 
showed that the parcel of land left after opening the 
street would be a narrow strip 13 feet wide, which 
would be worthless, the jury could give as compensa- 
tion the actual value of the entire lot, together with 
any damages arising from such user.—CITY OF GRAND 
RAPIDS V. WIDDICOMB, Mich., 52 N. W. Rep. 635. 


86. MUNICIPAL CORPORATION—Streets.—The owner of 
alot abutting upon a street in a city is presumed to be 
the owner of the soil and freehold of the street in front 
of such lot to the center thereof, incumbered only by 
the easement in the public for passing and repassing 
over the same, and the rights of the municipality to 
use the same, or permit its use, for municipal purposes, 
as authorized by law.—EDMISON Vv. LOwry,S. Dak., 52 
N. W. Rep, 583. 


87. MUNICIPAL IMPROVEMENTS — Assessments.—Pub. 
Acts 1883, No. 124, which provides that the just propor- 
tion of the compensation for private property taken by 
a city for public use shall be assessed on the owners or 
occupants of the land deemed to be thereby benefited, 
and that the assessment shall be a continual lien on 
the land assessed, plainly contemplates that the as- 
sessment isto be on the land.—BEECHER V. CITY OF 
DETROIT, Mich., 52 N. W. Rep. 731. 

88. NEGLIGENCE — Infants.—Plaintiff, a boy 13 years 
old and of ordinary intelligence, while playing on de- 
fendant’s turn-table, which he and other boys had put 
in motion, allowed his feet to project over the end, and 
they were crushed between it and an embankment on 
which the tracks were laid to the turn-table. Plaintiff 
testified that he knew that it was dangerous to let his 
feet project over as he did; that if he had thought of 
the danger he could have avoided it; but that he was 
having fun, and did not think of it: Held, that plaint- 
iff was guilty of contributory negligence, and could 
not recover.—MERRYMAN V. CHICAGO, R. I. & P. Ry. Co., 
Iowa, 52 N. W. Rep. 545. 

89. NEGOTIABLE INSTRUMENT—Attorney’s Fee.—In an 
action on a note which provides for an attorney’s fee in 
its collection the value of such services may be shown 
without a specific averment that an attorney was em- 
ployed.—STAMES V. SCHOFIELD, Ind., 31 N. E. Rep. 480. 

90. NEGOTIABLE INSTRUMENT — Drafts—Indorsers.—J 
bought cattle from C, paying therefor by a draft on R. 
to whom they were consigned by J to be sold and paid 
for when sold. The bill of lading, which contained no 
restrictions as to delivery by the common carrier, was 
delivered with the draft to C, whosold the draft to 
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plaintiff bank, indorsing it in blank, and turning over 
with it the billof lading. R paid onthe draft the pro- 
ceeds of the sale of the cattle, and refused to pay the 
balance: Held, in a suit against J andC for the deficit, 
that plaintiff was not bound to hold the bill of lading 
until the draft was paid.—FIRST NAT. BANK V. CRABTREE, 
Iowa, 52 N. W. Rep. 559. 

91. NEGOTIABLE INSTRUMENTS — Indorsement after 
Maturity.—A second indorser of a note, who takes it 
after maturity, takes it free from any defense that 
could have been urged as against the first indorsee.— 
MATSON V. ALLEY IIL, 31 N. E. Rep. 419. 

92. NEGOTIABLE INSTRUMENT — Reformation.—Plaint- 
iff held a note signed “Herndon N. G.& L.Co. FAP, 
President. A H, Secretary,” given for the exclusive 
benefit of the company. In signing it P and H intended 
to bind the company only, and plaintiff had no reason 
to believe otherwise: Held, in an action on the note 
against P& H, that defendants were entitled to have 
the note reformed so as to express the true contract of 
the parties, and that parol evidence was admissible to 
establish such contract.—LEE V. PERCIVAL, Iowa, 52 N. 
W. Rep. 543. 

93. NEGOTIABLE INSTRUMENT—Usury asa Defense.— 
An indorsee of negotiable paper purchased before due, 
to be protected, must have purchased without notice 
of any defenses against the same,and have paid the 
consideration before notice of such defenses.—COLBY, 
V. PARKER, Neb., 52 N. W. Rep. 693. 

94. NUISANCE — Damages to Private Property.—In 
order to be entitled to the relief guarantied by Const. 
art, 2, § 21, providing that private property shall not be 
damaged for public use without compensation, and 
that until such compensation “‘shall be paid the owner, 
or into court for the owner, the property shall not be 
disturbed or the proprietary rights of the owner there- 
in divested,” a property owner must show the damages 
suffered are peculiar to himself, and different in kind 
from those sustained by other members of the com- 
munity.—GATES V. KANSAS City b. & T. Ry. Co., Mo., 19 
S. W. Rep. 957. 


9. PAROL EVIDENCE.—Defendant Contracted in Writ- 
ing with plaintiff's agent for the purchase of a certain 
style of piano, Defendant’s agent delivered a piano of 
another kind, the description of which he had fraudu- 
lently inserted in the contract, stating that he left it 
only as security until the other arrived: Held, in re- 
plevin by plaintiff to recover possession of the piano 
on refusal of defendant to pay the balance of the price, 
that parol evidence was admissible to show the real 
contract.—KRANICH V. SHERWOOD, Mich., 52 N. W. Rep. 
741. 

%. PARTITION,—W here a petition in partition shows 
the plaintiffs to be owners of the land, subject to the 
unassigned dower interest of the widow, conveyed by 
her to the defendant, and the defendant avers that the 
widow had dower and homestead which she conveyed 
to him, and that the land was sold to him also by the 
administrator, the averment relative to the sale con- 
troverts the petition, and is put in issue by a reply de- 
nying allaverments so far as they did this.—COLVIN Vv. 
HAUENSTEIN, Mo., 19S. W. Rep. 948. 


97. PARTNERSHIP — Dissolution — Notice.—To relieve 
aretired member of a firm of liability incurred after a 
dissolution towards its ordinary customers, such cus- 
tomers must have received notice of dissolution.— 
HALL V. HECK, Mich., 52 N. W. Rep. 749. 

98. PLEADING—Complaint—Amendment.—When in an 
action a demurrer to the complaint has been sus- 
tained, and judgment entered dismissing the com- 
plaint, it is error to allow plaintiff to serve and file an 
amended complaint, without first setting aside or vacat- 
ing the judgment of dismissal.—GREELEY v. WINSOR, S. 
Dak., 52 N. W. Rep. 674. 

99. PRINCIPAL AND AGENT— Payment.—An agent to 
make collections is not authorized to accept in pay- 
ment of his principal’s claim an account against him- 
self, and so doing does not bind his principal,—UNION 





SCHOOL FURNITURE CO. V. MASON, 8S. Dak., 52 N. W. Rep. 
671. 

100. PRINCIPAL AND AGENT— Scope of Authority.— 
Plaintiffs sold grain for a commission which was fixed 
by the trade, and known to defendants, who had 
shipped grain to them for several years, during which 
time B acted as a special agent for plaintiffs in secur- 
ing business. In a suit for advances, defendants coun- 
ter-claimed under an alleged contract with B to allow 
them two cents a hundred pounds in addition to the 
regular market price received by plaintiffs. Plaintiffs’ 
commission was less than two cents a hundred pounds: 
Held, that the alleged contract was outside of the ap- 
parent authority of the agent.—ELDER V. STUART, lowa, 
52 N. W. Rep. 660. 

101. PRINCIPAL AND SURETY—Accounting.—In an ac- 
tion by a surety against his co-surety to compel con- 
tribution for payments on a note of their principal, it 
appeared that plaintiff received from the principal cer- 
tain stock of greater value than the amount paid by 
him as surety. He claimed that he received the stock 
in settlement of a pre-existing indebtedness, but it ap- 
peared that he had previously acquired title to lands 
from the principal in settlement of such pre-existing 
debt, and no satisfactory account was given as to what 
evidence of debt was turned by plaintiff in considera- 
tion for the stock: Held, thatthe stock was received 
as indemnity.—WoODARD V. HAMILTON, Iowa, 52 N. W. 
Rep. 541. 

102. PROCESS—Service — Presumptions.—Where per- 
sons served with process reside within the county of 
the officer serving it, or, like conductors of railways, 
are constantly passing through it, and the return is 
silent as to place of service, it will be presumed that 
the officer acted within the limits of his jurisdiction.— 
BALTIMORE & O. R. Co. V. BRANT, Ind., 31 N. E. Rep. 464. 


103. PROCESS—Sheriffs and Constables—Fees.—A min- 
isterial officer, such as a constable or sheriff, is neither 
authorized or required to serve a criminal process, 
which is void on its face, and is not entitled to fees 
from the county for doing so.—DEAN Vv. BOARD OF 
COM’RS OF RENVILLE COUNTY, Minn., 52 N. W. Rep. 650. 

104. QUIETING TITLE—Bona Fide Purchasers.—Posses - 
sion of the granted premises by the grantor after deliv- 
ery of his deed is as effectual, as notice of the interest 
of the occupant, as possession by a stranger to the 
record title.—GROFF V. STATE BANK OF MINNEAPOLIS, 
Minn., 52 N. W. Rep. 651. 


105. RAILROAD COMPANIES—Crossings.—In an appli- 
cation by arailway company under chapter 80, Laws 
1879, for the appointment of commissioners to assess 
the damages for crossing the property and tracks of 
another railway company, the court may not only pre- 
scribe the place, angle, and elevation of the crossing, 
but also that the petitioning company shall do what to 
the court shall seem reasonably practicable to make 
and keep the crossing safe to the trains of the other 
company and to the public, and for that purpose may 
require it to construct and maintain a known and ap- 
proved device to enable trains to pass a crossing with- 
out danger of collision.—WINONA & 8S. W. Ry, Co. v. 
CHICAGO, M. & ST. P. Ry. Co., Minn., 52 N. W. Rep. 657. 


106. RAILROAD COMPANTES—Crossings—Negligence.— 
Where a person is struck at arailway crossing in a city 
by atrain which, had she stopped at a point 35 feet 
from the crossing, and looked for trains, she must have 
seen approaching, she is guilty of such contributory 
negligence as bars a recovery for injuries there re- 
ceived, though the train was running faster than per- 
mitted by ordinance, and the company had no flagman 
stationed at the crossing, as required by law.—SALA V. 
CHICAGO, R. I. & P. Ry. Co., Iowa, 52 N. W. Rep. 664. 

107. RAILROAD COMPANIES—Contributory Negligence. 
—A switchman who is injured while violating a posi- 


tive rule of the railroad company, which forbids jump- . 


ing on switch engines while they are in motion, by 
standing in the middle of the track and stepping onto 
the foot-board is guilty of contributory negligence,— 
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FRANCIS V. KANSAS CiTy, ST. J. & C. B. R. CO., Mo., 19 8. 
W. Rep. 935. 

108. RAILROAD COMPANIES—Overtlow of Lands.—Dam- 
ages to land, resulting from overflows caused by the 
negligent construction of a railway culvert, cannot be 
deemed to have been considered and settled for when 
the right of way through the land was acquired.— 
Hunt V. lowa CENT. R. Co.,.lowa, 52 N. W. Rep. 668. 

109. RAILROAD COMPANIES — Street Railways—Dam- 
ages.—Evidence that a contract for excavating a street 
for a cable road was made in a third person’s name, but 
at the instance of defendant and for its benefit, and 
that the work was paid for out of its funds, and the 
fruits thereof enjoyed by it, renders defendant liable 
for damages resulting therefrom.—BRADY V. KANSAS 
City CABLE Ry. Co., Mo., 198. W. Rep. 953. 

110. RAILROAD COMPANIES—Traflic Association.—Sev- 
eral railroad companies composing a traftic associa- 
tion are severally, as well as jointly, liable for injuries 
received by an employee of the association on account 
of its negligence.—WISCONSIN CENT. R. Co. Vv. Ross, IIL, 
41 N. E. Rep. 412. 

111. REAL ESTATE AGENT—Commission.—A promise by 
one person to a broker to compensate him on a sale of 
land if made upon his introduction, followed by a 
sale so made by such person as administrator, con- 
stitutes a personal contract, unconnected with the 
ownership of the land upon which compensation is 
recoverable.—MOORE V. DAIBER, Mich., 52 N. W. Rep. 
742. 

112. SALE—Measure of Damages.—Where the articles 
contracted for may be purchased in the open market, 
the measure of damages on breach of an agreement is 
the market prices onthe day appointed for delivery, 
less the contract price, when the latter is not paid.— 
BOYER V. Cox, Neb., 52 N. W. Rep. 715. 

113. SALE—Parol Evidence.—Negotiations preliminary 
in a written contract, and in direct conflict with it, are 
not admissible in evidence without evidence to show a 
subsequent modification of the contract in accordance 
therewith, or of false representation. — TAYLOR vy. 
DAVIS, Wis., 52 N. W. Rep. 756. 

114. SCHOOLS — Powers of Trustees.—The board of 
trustees of a high school have power to adopt and en- 
force appropriate and reasonable rules and regulations 
for the government and management of the schools 
under their control.—BOURNE V. STATE, Neb., 52 N. W. 
Rep. 710. 

115. SENTENCKE—Term of Imprisonment.—Under sec- 
tion 518 of the Criminal Code, the term of imprisonment 
of one sentenced to the penitentiary dates from the 
sentence, and not from the delivery of the prisoner to 
the warden of the penitentiary.—IN RE FULLER, Neb., 
52 N. W. Rep. 577. 

116. SLANDER—Evidence.—In an action of slander for 
words imputing larceny to plaintiff, though there is a 
presumption from the falsity of the words spoken that 
they were spoken maliciously, the presumption is only 
prima facie, and may be rebutted,—SMITH V. RODECAP, 
Ind., 31 N. E. Rep. 479. 

117. TAXATION—Assessment.—The fact that an assess- 
ment roll cannot be found in the oftice where the law 
required it to be kept does not establish the fact that it 
was not regularly filed there.—JOYNER V. HARRISON, 
Ark , 19S. W. Rep. 920. 

118. TAXATION—Illegal Assessment.—Where a county 
auditor makes an illegal assessment, and the taxes are 
collected by levy and execution, the person injured can 
recover from the county the amount so illegally col- 
lected.—HENNEL V. BOARD OF COMRS., Ind., 31 N. E. 
Rep. 462. 

119. TAX SALE—Recovery of Money Paid.—Land on 
which the owner has given a mortgage to the State to 
secure school funds is as much liable to taxation as 
any land, so that one buying it at a tax sale, within the 
year for redemption froma sale on foreclosure of the 
mortgage, cannot by reason of such mortgage and 
toreclosure recover the amount paid, under the pro- 





visions of Rey. St. 1881, § 6487, and Acts 1883, p. 9%, § 1, 
allowing such recovery where the land sold was not 
subject to taxation, and the sale was “without 
authority of law.”—MCWHINNEY Vv. CiTy OF LOGANs.- 
PORT, Ind., 31 N. E. Rep. 449. 

120. TOWNSHIP SCHOOL TAXES.—Under Rey, St. § 5995, 
requiring the levy of township taxes for general pur- 
poses to be concurred in by the county commissioners, 
and section 4467, empowering trustees of townships, 
towns, and cities to levy aspecial school tax, not to 
exceed acertain amount, it is unnecessary that the 
county commissioners concur in alevy of a special 
school tax by a township trustee.—COLE VY. STATE, Ind., 
31 N. E. Rep. 451. 

121.—TRIAL—Examination of Jurors.—Upon the pre- 
liminary examination of jurors counsel have no right 
to ask which way they would decide the case if the 
evidence was equally balanced.—CHICAGO & A. R. Co, 
V. FISHER, II1., 31 N. E. Rep. 406. 

122. TRIAL—Right to Jury.—Where the facts stated in 
a complaint present no ground for a specific decree, 
and it is sought to recover Compensation by way of 
damages only, it is proper to submit the cause to a 
jury; the rule being that if aremedy sought be equitable 
the court cannot be required to call a jury, but if it be 
legal the trial is by jury, unless the jury is waived.— 
ROBERTSON V. MCPHERSON, Ind., 31 N. E. Rep. 478. 

123. Trust-—Uusband and Wife.—Where a father, who 
had intended to convey certain land to a daughter as 
an advancement, conveys the same to ason upon the 
son’s agreement to convey to the daughter other land 
of whichhe was the owner, andthe daughter leaves 
the consummation of this agreement to her husband, 
who, instead of having the conveyance made to her, 
takes it to himself, equity will decree the title to be in 
trust for the wife.—WARNER Vv. WARNER, Ind., 31 N. E. 
Rep. 466. 

124. VENDOR AND PURCHASER—Bona Fide Purchasers. 
—Since under the laws in Missouri, in 1875, the absolute 
title to a homestead passed to and vested in his widow 
on the death of a householder, the title of the widow’s 
grantee is not affected by a will left by her husband, 
giving her a life estate only, where the will was not 
probated or recorded in Missouri, and the grantee had 
no knowledge of its existence.—VAN SYCKLE V. BEAM, 
Mo., 19 8. W. Rep. 946. 


125. VENDOR AND PURCHASER — Statute of Frauds.— 
Held, upon the facts that writings were insufficient to 
constitute a note or memorandum in writing, signed 
by the defendant, of a contract to purchase land, as 
required by Rey. St. 1891, ch. 59, § 2.—MILLER v. WILSON, 
Ill, 31. N. E. Rep. 4238. 

126. VENDOR AND VENDEE—Part Payment.—Ifa pur- 
chaser has advanced money in part performance of a 
contract, and, without fault on the part of the seller, 
refuses to proceed, the seller being ready and willing 
to perform on his part all the stipulations of the agree- 
ment, the purchaser cannot recover back what he has 
paid.—WALTER V. REED, Neb., 52 N. W. Rep. 682. 

127. VENDOR AND PURCHASER—Specific Performance. 
—A purchaser of land cannot obtain an enforcement of 
his contract where he neither tenders the purchase 
price, nor brings the money into court, nor offers to 
pay it.—SHORT V. KIEFFER, IIl., 31 N. E. Rep. 427. 

128. WILLS—Contest—Costs.—W here a will is contested 
by the heirs, the losing party, and not deceased’s es- 
tate, should be required to pay the costs of such con- 
test; Code, § 2933, providing that “costs shall be recov- 
ered by the successful against the losing party.’’— 
ALLEN V. LEONARD, Lowa, 52 N. W. Rep. 557. 

129. WITNESSES—Transactions with Decedent.—In an 
action against the sureties of an executor to recover 
a legacy, where the defendants plead payment, and 
evidence is offered to prove that plaintiff had author 
ized a certain person to collect for her the said legacy, 
but such person is since dead, it is not competent for 
the executor who is not a party to testify to such pay- 
ment.—LEACH V. MCFADDEN, Mo., 198. W. Rep. 947. 
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This book has been much enlarged, the author 
having cited 2,383 cases, 879 more than were cited 
in first edition. which was published in 1883. It 
now contains 600 pages, making it double the size 
of the former edition. 

Such has been the rapid progress in science, art 
and trade, that the opinions of persons experi- 
enced therein are being constantly required in the 
trial of causes, and the law relating to Expert 
Testimony possesses a new importance. 





_ LIST OF CHAPTERS: 
Chapter I.—The Admissibility in Evidence of the Opin- 
ions of Ordinary and Expert Witnesses. 
Chapter II.—The Competency of Expert Witnesses. 
Chapter III.—The Examination of Expert Witnesses. 
Chapter IV.—Expert Testimony in Medicine, Surgery 
and Chemistry. 
Chapter V.—Expert Testimony in the Science of Law. 
Chapter VI.—Expert Testimony in the Trades and Arts 
Chapter VII.—Expert Testimony in Handwriting. 
Chapter VIII.—Expert and Opinion Testimony on Ques- 
tions of Value. 
Chapter IX.—The Relation of Scientific Books to Ex- 
pert Testimony. 
Chapter X.—Compensation of Experts. 
Chapter XI.—The Weight of Expert Testimony. 
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A NEW INDEXED ATLAS OF 
WORLD. 


THE 





Rand, MeNally & Co., 
lishers, have for 


the well-known Chicago’ pub- 
enviable 
reputation of being the leading map makers in Amer- 


many years enjoyed the 


ica, They have published numerous Atlases and other 


geographical works, but they have achieved their 
greatest triumph in their New Indexed Atlas of 


the World, which they are just offering to the public. 
This is no doubt the finest and most complete Atlas 
ever published, The special features of the work, and 
the ones in which it eclipses all former and similar 
ure the 


works, magnificent maps it contains, the pro- 


digious collection of statistics of all kinds, and the 
complete, concise, and clearly written historical and 
descriptive articles which accompany the maps of the 
These three features are 


different countries. so ar- 


ranged, Classified, and blended as to make one har- 
monious whole. 

The maps are not only the largest ever put in a mod- 
Atlas, 


they are 


erm but in point of beautyfand completeness 


certainly the highest achievement, and the 
perfection of the engraver’s art. 

The Atlas complete is 15 by 21 inches in size, and con- 
tains 581 pages—182 pages of maps, 66 of which are 
double pages 15 by 21 inches. It is nearly double the 
of the old Rand-MeNally Indexed Atlas of the 
World, and is certainly vastly superior to it in every 
respect. It has a large scale map of every country and 


size 


civil division on the face of the globe, newly engraved, 
and which shows every city, town, village,"and hamlet 
lake, 


, 
every river, face of the 
vlobe, 

Every map isaccompanied by a Classified alphabetic- 
al- index, giving 'the name of every place, no matter 
how obscure,’giving its population, if it be a town or 
Village, and, by means of the marginal references on 
the map, easily and instantly showing you just where 
abouts on the map it is located. 

In addition to this the historical and descriptive mat- 
tertells you all about the soil, climate, productions,and 
natural resources of the country; tells you of the peo- 
ple, their nationality, their principal characteristics 
and peculiarities, their educational institutions, re- 
ligion, ete, The statistical matter presents a most 
Valuable feature. Itigives the general statistics of all 
countries, and apparently everything of a statistical 
nature, according to the late census, not only of the 
United States, but of all countries where acensus is 
taken and statistical records are kept. But they are 
not presented in the usualjform of long columns, cold 
and dry. They are all illustrated by the most wonderful 
and ingeniously devised colored diagrams ever brought 
together, and these diagrams actually seem to give the 
figures and statistics life. They become not only in- 
teresting, but positively fascinating. To those who de 
sire their children to acquire the habit of searching for 
information themselves, the price of the book is a 
mere bagatelle. The publishers have evidently spared 
neither pains nor expense to make this work not only 
the greatest, but the most complete and reliable Atlas 
ever published. 

Itis a hand-book of iaformation on thousands of 
topics, a reference work on all‘geographical subjects, 
a digest of the laws of nations, and a popular educator 
for the people. The lawyer, the statesman, the min- 
ister, the physician, the farmer, the §mechanic, and 
their childrenjand faiilies;will each“and all find some 
thing interesting and profitable in its pages. 

The work is published and sold by 

RAND, MCNALLY & CO., 
Chicago, Tl. 
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